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INTRODUCTION AND SUMMARY OF ARGUMENT 

Before the Court in this matter is an 

unprecedented record of government misconduct, 

mismanagement, and fraud. Never before has t his Court 

been required to grapple with the ramificat ions of 

such sweeping malfeasance by an array of public 

employees , whose misconduct has collectively tainted 

tens of thousands of criminal cases. See infra 5- 18. 

Compounding the harm is the fact that 

significant, avoidable delays have prevented thousands 

of individuals from receiving justice . It is only 

now- more than four years after litigation into Sonja 

Farak's conduct began- that the Commonwealth's 

attorneys have finally conceded that the Attorney 

General Office's (AGO) investigation was tainted by 

"egregious " prosecutorial misconduct . As a result of 

this mi sconduct, and the AGO's fail u re to notify this 

Court about it, this Court had a wholly inaccurate 

record before it during earlier phases of t h e 

litigation . Thus, more t han four years after Farak' s 

malfeasance first came to light, the focus is finally 

where it should have been from the start : on 

meaningful remedies commensurate with the harm caused. 



Amici's experience can provide perspective on how 

these remedies can be crafted to prevent wrongful 

convictions and ensure due process going forward. To 

put an end to this dark chapter of Massachusetts 

history-and ensure it 1s not repeated-this Court 

should not hesitate to vacate and dismiss with 

prejudice all of the cases with evidence tested at the 

Amherst laboratory during t he time period in which 

Son ja Farak is known to have engaged in serious 

misconduct. This is needed for two reasons: ( 1) to 

provide meaningful deterrence, particularly given the 

proven limitations of other avenues of relief, and (2) 

the existing record-incomplete due in large part to 

the AGO's failure to conduct a timely or meaningful 

investigation-provides troubling evidence that the 

taint from Farak's unchecked misconduct may well have 

extended to the lab as a whole. See infra 18 - 30 . 

In addition to dismissals wi t h prejudice, 

standing Bridgeman, Cotto, and Brady orders are 

necessary to effectuate corrective and preventative 

action in future cases of misconduct . Although the 

AGO has conceded that the request for such orders are 

11 appropriate 11 as a general matter, the details are 

critical to ensure their effectiveness. In this 

2 



brief, amici offer our perspective as to the essential 

elements of "Brady" orders in particular, including 

the one adopted statewide earlier this year by chief 

judges in New York. In addition t o support i ng the 

other standing orders and monetary sanctions u rged by 

Petitioners, amici urge this Court to follow New 

York's lead in adopting a truly robust and effective 

substantive order in a manner consistent wi t h existing 

Massachusetts discovery procedures and timeframes . 

See infra 30-47 . 

INTERESTS OF THE AMICI 

The Innocence Pro j ect , Inc . ("IP") is a 501(c) (3) 

national legal services and criminal justice reform 

organization based in New York. Founded twenty - five 

years ago by Barry Scheck and Peter Neufeld, t he IP 's 

attorne ys pioneered the litigation model that has, to 

date, led to the exonerat i on of 356 wrongly convicted 

persons in the United States through post - conviction 

DNA testing. The IP's attorneys have served as lead 

or co-counsel for more t han 200 exonerated individuals 

nationwide. 

The I P regularly consults with courts , 

legislators, and the scientific community to improve 

the reliability of forensic s c ience, and ensure that 

3 



the system has effective mechanisms in place to 

redress systemic errors as they occur. Given that a 

majority of the post -conviction DNA exonerations to 

date have involved the misapplication or misuse of 

forensic science-either at trial or in proceedings 

that led an innocent person to plead guilty-the IP has 

a strong interest in ensuring that criminal 

convictions are premised upon accurate forensic work, 

and that t he courts afford appropriate relief to those 

whose cases were affected by laboratory error or 

misconduct . 

The IP also has taken a leading role in 

redressing wrongful convictions involving serious 

prosecutorial error and misconduct nationwide, both to 

remedy the harms caused and to deter future 

misconduct. As described in greater detail infra, the 

IP conceptualized and, a long with the Legal Aid 

Society of New York, led a successful campaign to have 

New York State's high court adopt a "standing Brady 

order " for all criminal courts statewide , to prevent 

prosecutorial misconduct and empower courts to 

directly sanction it when it occurs. In addition, the 

IP served as lead counsel in the proceedings that led 

to t he 20 11 e xoneration of Michael Morton of Texas, 

4 



and the subsequent criminal prosecution and disbarment 

of Ken Anderson, the former prosecutor (and then 

judge) whose suppression of Brady materi a l caused Mr. 

Morton to wrongfully serve twenty-five years in 

prison; Mr. Anderson remains, to this day, the only 

former prosecutor in the United States who has ever 

been convicted of crimina l charges for conduct leading 

to a wrongful conviction. 

The New England Innocence Project (NEIP) is a 

charitable trust and 50l(c) (3) tax-exempt organi zation 

that provides pro bono legal servi ces to identify, 

investigate , and exonerate persons who have been 

wrongly convicted and imprisoned in New England 

states. NEIP also seeks to raise public awareness of 

the prevalence, causes, and costs of wrongfu l 

convictions and advocates for legal reforms that will 

reduce the risk they occur and will hasten the 

identification and re l ease of innocen t prisoners. 

5 



ARGUMENT 

I. The Fair Administration of Justice Requires the 
Dismissal With Prejudice of All I ndictments 
Tainted by Government Misconduct in This Case, 
Which Includes Not Jus t Those Cases Mooted by t he 
Commonwealth's Recent Concession, but Other Cases 
Tested at the Amherst Lab During Farak's Tenure. 

Farak' s longstanding and unchecked misconduct at 

the Amherst Lab, the prosecutorial misconduct of 

Kaczmarek and Foster , and the subsequent failures of 

the AGO to timely and adequately investigate the 

grievous harm caused by Fara k at the Amherst Lab, 

collectively require an extraordinary r emedy for all 

impacted defendants not merely those whose cases 

included a d rug cert ificate signed by Farak . The 

record a lso requires t hat this Court enter sufficient 

prophylactic measures to ensure such conduct is not 

repeated . 

For these reasons , dismissal with prejudice of 

the indictments of all "Farak defendants" should be 

defined as all defendants whose convictions are 

predicated on drug certificates from the Amherst Lab 

during t he time that Farak was abusing drugs and 

tampering with evidence at the lab. Such action is 

the only remedy proportionate to the damage caused by 

this widespread pattern of official misconduct . It is 

6 



also the only remedy that sufficiently acknowledges 

not only the taint from Kaczmare k and Foster's "fraud 

upon the court , " but the separate harm caused by the 

AGO's failure to take any appropriate remedial action 

for years afte r Farak's arrest. 

As noted in the AGO's brief to this Court, 

whe ther this Court should vacate a nd di s mi ss with 

prejudice the remaining "third l e tter" defendants 

(Question 1 reported by the Single Justice) is an 

issue t hat now appears to be moot b ecause-more than 

four years a fter Farak was arrest ed a nd t he Cotto 

li t igation b egan-the District Attorneys (DAs ) have 

fina l ly agreed they cannot stand behind or r e-

prosecute any of the convictions t hey obtained based 

upon Farak's work . But the principles that would have 

e mpowered this Court t o vacate a nd dismiss t he "Thi rd 

Letter" cases over the District Attorne y 1 s Office 1 s 

(DAO) and AGO's objection apply with equal force to 

those that the Commonwealth continues to oppose . 

A . Dismissal with pre judice is an appropriate 
remedy for egregious prosecutorial 
misconduct . 

"Dismissal with prejudice i s appropriate in cases 

of egregious prosecutorial mi sconduct . " Commonwealth 

v . Hernandez, 421 Mass . 272 , 277 (1995). 

7 



Under normal circumstances, a prosecutor 1 s 

failure to disclose exculpatory e vidence to a 

defendant will result in a dismissal of the indictment 

with prejudice only where the harm to a defendant 1 s 

opportunity to obtain a fair trial is irremediable. 

See Commonwealth v. Cronk, 396 Mass. 194, 198 (1985). 

However, in the face of 11 egregious , deliberate, and 

intentional 11 prosecutorial mi sconduct, 11 prophylactic 

considerations may assume paramount importance and the 

drastic remedy of dismissal of charges may become an 

appropriate remedy. 11 See id. at 198 - 199 (internal 

quotation marks omitted) . As s u c h, the 11 di s missal of 

criminal charges 11 for a failure to disclose 

exculpatory evidence must rest on 11 findings t hat t he 

[failed ] disclosure was due to deliberate and 

egregious action by the prosecutor or unintentional 

conduct resulting in irremediable harm to the 

defendant . 11 See id. at 199 (emphasis added) 

The test is intentionally disjunctive, in that it 

is intended to serve systemic ends of justice separate 

and apart from rectifying the harm done to an 

individua l defendant. See Commonwealth v. Jackson, 

391 Mass. 749, 754 (1984) ( 11 The purpose of [dismissal 

with prejudice] was not to rectify harm done to the 

8 



defendant, because there had been none; the point was 

to discourage government agents from such deliberate 

and insidious attempts to subvert the defendant's 

right to a fair trial.") (construing Commonwealth v. 

Manning, 373 Mass. 438 (1977)) "[W]here the 

prosecutor's conduct is otherwise so egregious that 

di s missal is warranted to d e ter similar future 

misconduct [,]" a showing of spe cific and irre mediable 

prejudic e is not required. 

4 5 3 Mass . 6 5 3 , 6 6 6 ( 2 0 o 9) . 

See Commonwealth v. Merry, 

The disjunctive nature of the t e st is a lso 

i nhe r ently logi cal: a find ing of egregious 

prosecutorial misconduct must be a sufficient bas i s 

for d ismi ssa l wi th prej udice , r e gardl ess of a ny ac tua l 

harm to the de f e nda nt, as a finding of irre me di able 

harm r equires di s mi ssal with pre judice even ab sen t 

mi s conduc t . Cf . Commonweal t h v. L a m Hue To , 391 Mass . 

3 01, 314 ( 1984) ( 11 [Dismis sal wi t h pre judice ] would b e 

a ppropr i a t e where fail ure to comp l y with discovery 

procedure s result s in irremedia ble harm to a 

de f e nda nt . ") 

9 



B . Kaczmarek and Foster engaged in egregious 
prosecutorial misconduct. 

More than four years since the commencement of 

the Cotto litigation in which the Commonwealth 

strenuously opposed any relief whatsoever for 

virtually all of the impacted defendants, even those 

whose samples we re tested by Fara k herself - there is, 

finally , no dispute that the AGO 's handling of t he 

Farak scandal was tainted by egregious prosecutorial 

mi sconduct . See Commonwealth v. Cotto , Indictment No . 

2007770 , 2 0 17 WL 4124972, at *39 (Sup . Ct. Mass . June 

26, 2 0 1 7) i see a l so Record Appendix at 29 1 

(Commonwealth declined to dispute Cotto ' s finding that 

Kaczmarek and Foster committed egregious misconduct ) . 

Now , after years of adamantly maintaining t hat 

none of its attorneys did anyt h ing remotely improper 

in t heir handling of the Farak investigation (besides 

making what the AGO earlier insisted were merely 

"unintentional mi stakes ") , the AGO no l onger denies 

t hat Kaczmarek a nd Foster " t ampered with t he fair 

administration of justice by dece i v ing Judge Kinde r 

and engag[ed] 1n a pattern ca l culated to interfere 

with the court ' s abi lity impartially to adjudicate 

discovery in the drug lab cases and to learn the scope 

1 0 



of Farak 1 s misconduct. 11 See Cotto, 2017 WL 4124972 at 

*34 (emphasis added). Nor does the AGO any longer 

dispute that its former attorneys engaged in 11 conduct 

[that] constitutes a fraud upon the court. 11 Id. 

This is an extraordinary concession. Courts do 

not make such findings lightly. See, e.g . , Comm'r of 

Frob. v. Adams , 65 Mass . App. Ct. 725, 729 - 73 0 (2006) 

(
11 Fraud on the court implies corrupt conduct and 

embraces only that species of fraud which does, or 

attempts to, defil e the court itse lf. 11
) (inte rnal 

citations omitted) . Nor are they quick to find 

e g regiou s p rosecu toria l mi sconduc t. Case af t e r case 

in the Commonwealth not e s prose cutoria l misconduc t 

e v e n d e libe r a t e prosecu tori al mi sconduc t a nd 

decline s to class i f y it as egre gious. See , e.g., 

Commonwealth v. Lewin, 405 Mass. 566, 58 5- 87 

(1989) (holding tha t a 11 [k] nowing ly f a lse applica tion 

for the sear c h wa r rant 11 was 11 r epre h e n sibl e , 11 bu t not 

11 e g r egiou s 11
); Lam Hue To , 391 Mass . at 3 11 - 3 1 2 ( f indi ng 

that 11 p r osecutoria l misc onduct 11 of the 11 genera l 

p r osecuto rial ineptitude 11 variety 11 differs 11 from the 

prosecutorial misco nduct which requires dismissal); 

Commonwealth v. Light, 394 Mass. 112, 115 (1985) 

( 11 Further, measuring the misconduct here against the 

11 



misconduct shown in other cases we have decided in 

recent years, we conclude that it was not so egregious 

as to require dismissal of the complaint . 11
); 

Commonwealth v. Teixeira, 76 Mass . App. Ct . 101, 108 

(2010) ( 11 So far as we can determine, the third and 

final trigger (prosecutorial conduct so egregious 

dismissal necessary to deter future misconduct) has 

never bee n pulled. 11 ) •
1 

C. This Court should send a strong message 
about the consequences of egregious 
p r osecutorial misconduct by vacating and 
dismissing with prejudice a broader class of 
"Farak" cases than those in which the DAOs 
and AGO have belatedly agreed to relief. 

Di s missa l of all t he indictments that may 

reasonably be seen as tainted by Farak's, Foster's and 

Kac zmare k's egregious prosecutorial misconduct- and the 

AGO ' s failure to concede or take adequate steps to 

remedy it until years after the fact- is necessary to 

restore public confide nce in the system. That is 

1 Despite the fact t hat t he Commonwealth has rarely 
"pulled the trigger 11 on prosecutorial misconduct, 
according to the National Registry of Exonerations, 
there have been 38 reported exonerations since 1990 in 
Massachusetts that involved 11 official misconduct 11 

where that terms is defined as 11 [p] olice, prosecutors, 
or other government officials significantly abus[ing] 
their authority or the judicial process in a manner 
that contributed to the exoneree's conviction. 11 

National Registry of Exonerations, 
http://www.law.umich . edu/special/exoneration/Pages/abo 
ut.aspx . 
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because the extraordinary remedy of dismissal, beyond 

the cases that the DAOs have finally (and belatedly) 

conceded should be overturned , is the only method 

likely to deter future misconduct of a similarly 

egregious nature. 

Unfortunately , as amici's clients and other 

wrongly convicted individuals know all too well , a 

judicial finding of prosecutorial mi sconduct alone 

almost never results in meaningful (or any) individual 

sanctions for the prosecutor involved. As a result, 

there is little to no deterrent effect from a finding 

of prosecutorial misconduct alone, other than an 

optional "do- over " for the State should it elect to 

retry the defendant. For example , between January 

1997 and September 2009, California prosecutors were 

found by courts to have violated Brady or committed 

other misconduct in 707 reported cases , and yet there 

were only s ix disciplinary actions taken against 

prosecutors as a result of their conduct in criminal 

cases . 2 Similarly, a 2011 review of reported judicial 

2 See Ridolfi , Possley, Preventable Error: A Report on 
Prosecutorial Misconduct in California, 1997-2009, 
Northern California Innocence Project Publications. 
Book 2, Oct. 2010, at 2 - 3 , 
https://digitalcommons . law.scu.edu/cgi/viewcontent . cgi 
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decisions issued between 2004 - 2008 in five large 

states (Arizona, California, New York, Pennsylvania, 

and Texas) identified 660 criminal cases where courts 

made findings of prosecutorial misconduct, and in 133 

of those cases, the misconduct was so significant that 

it led to reversal of the defendants ' conviction - yet 

only one prosecutor from these 660 cases was 

disciplined as a result. 3 

Indeed , the inadequacy of t he bar discipline 

process as a timely, meaningful deterrent to egregious 

misconduct is vividly il lustrated by this case. In 

July 2017 , within weeks of Judge Carey's r uling, 

Innocence Project (NY) Senior Staff Attorney Nina 

Morrison and Northeastern Law Professor Daniel Medwed 

filed lengthy bar complaints against Kaczmarek and 

Foster with t h e Massachusetts Board of Bar Overseers. 

They included a detailed recitation of the misconduct 

committed ; legal authority in Massachusetts and 

elsewhere supporting the imposition of sanctions ; and 

?referer=https://www . google.com/&httpsredir=1&article= 
1001&context=ncippubs. 
3 See, e.g., Innocence Project, Prosecutorial 
Oversight: A National Dialogue in the Wake of Connick 
v. Thompson, Mar. 2016, at 12, 
https://www.innocenceproject .org/wp
content/uploads/2016/04/IP-Prosecutorial-Oversight
Report_ 09.pdf . 
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an electronic copy of the most relevant excerpts from 

the extensive record. Judge Carey's findings received 

national media attention, 4 and even the filing of the 

bar complaints themselves received prominent local 

coverage. 5 Yet ten months after Judge Carey's 

blistering findings of "egregious misconduct" and 

"fraud upon the Court " - findings that the AGO itself 

does not challenge - and nine months after these bar 

complaints were filed, the Board of Bar Overseers 

4 See Jackman , Prosecutors slammed for 'lack of moral 
compass, ' withholding evidence in widening Mass . drug 
lab scandal, Wash. Post, Oct. 4, 2017, 
https://www.washingtonpost.com/news/true 
crime/wp/2017/10/04/prosecutors - slammed-for-lack-of
moral - compass-withholding-evidence-in-widening-mass 
drug-lab
scandal/?noredirect=on&utm_ term=.7e05fe8555ab; see 
also Solotaroff, And Justice for None: Inside Biggest 
Law Enforcement Scandal in Massachusetts History, 
Rolling Stone, January 3, 2018, 
https://www.rollingstone.com/culture/news/did
falsified - drug - tests - lead- to - wrongful - convictions 
w514801. 
5 See, e.g. , Musgrave , Misconduct complaints filed 
against former state prosecutors, Boston Globe, July 
21, 2017, 
https://www.bostonglobe.com/metro/2017/07/21/misconduc 
t - complaints - filed - against -former - state 
prosecutors/7ZOnswU64coUDTrNgkDzSP/story.html; 
Becker, Innocence Project Calls For Probe Into 2 
Former State Prosecutors In Amherst Drug Lab Scandal, 
WBUR, July 21, 2017, 
http://www . wbur.org/news/2017/07/21/innocence-project 
foster-kaczamarek-drug - lab; 
Bar counsel must take careful look at 'Farak' case, 
Mass. Lawyers Weekly, Aug. 3, 2017, 
http:/!masslawyersweekly.com/2017/08/03/bar-counsel
must-take-careful - look-at-farak - case/. 
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(BBO) has not disciplined or taken any other action 

against either attorney. As far as amici are aware , 

the BBO's invest i gation is ongoing , but it is 

proceeding (per S. J . C. Rule 4:01, § 20 , as amended, 

438 Mass . 1301 (2002)) behind closed doors, and with 

no resolution in sight . In the meantime , both Foster 

and Kaczmarek are not only licensed to practice law, 

but are sti ll employed by the Commonwealth in 

positions of considerable trust and responsibility. 6 

Thus, the record belies the AGO's claim (Br. of 

the Attorney Gen. at 29) that Foster and Kaczmarek 

"have faced , and continue to face , severe negative 

consequences [which) serve as significant 

deterrents against future mi sconduct . " This is not to 

say that Foster and Kaczmarek are not e ntitled to due 

process before the BBO regarding their licenses to 

practice l a w; they certainly are . But this history 

underscores how attenuated and limited the bar 

disciplinary process is as a sanc tion for and 

deterrent to truly egregious mi sconduct . For if 

former prosecutors whose misconduct tainted tens of 

thousands of cases , and against whom a judge issued 

127 pages of well-reasoned (and unchallenged) findings 

6 See Jackman , supra note 4. 
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of fraud and abuse of power, are still licensed to 

practice law and remain on the government payroll 

nearly four years after their misdeeds came to light, 

the public can have little confidence that the justice 

system takes its responsibility to sanction and 

prevent such misconduct seriously. This makes it all 

the more imperative that this Court take bold and 

decisive action within the scope of its own 

jurisdiction . 

That deterrent effect could well be achieved, in 

part, if this Court orders significant numbers of 

Amherst Lab convictions to be vacate d and dismissed 

with prejudice. Such action would place actual 

professional pressure on prosecutors as well as 

political pressure on prosecutor ' s offices to avoid 

engaging in behavior so egregious as to elicit that 

remedy or, if such behavior was discovered, 

immediately disclose and cure it . 7 Of course , for 

prose cutors to respect that risk as s uff i ciently real 

to achieve the desired deterrent effect, the judicial 

7 Cf. Medwed, The Zeal Deal: Prosecutorial Resistance 
to Post-Conviction Claims of Innocence, 84 B.U. L. 
Rev. 125, 134-136 ( 2 004) (explaining the impact 
conviction rates have on individual prosecutors and 
offices). 
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system must actually b e willing to impose effective 

sanctions. 

Moreover, there is no question that this Court 

has the authority to adopt such a remedy here. 

Commonwealth courts have "re peatedly he ld that courts 

have the inherent power to revoke judgments obtained 

by fraud on the court. " Adams , 65 Mass . App. Ct. at 

729-730. I n the face of s u ch fraud, the powers of the 

court are s weeping. See id . at 731 ("When courts 

invoke t heir inherent authority to fashion remedies to 

respond to fraud on the court, lack of statutory 

authorization is i mmaterial. "} (internal quotation 

marks and punctuation omitted} . This broad authority 

is necessary to "protect the integrity of the courts . " 

See id. 

II. The Prosecutorial Misconduct in This Case Has 
Tainted the Indictments of All the Amherst 
Laboratory Defendants 

In addition to the powerful deterrent rational e 

discussed above , there l S a s ubs t antial r e ason f o r 

this Court to l ack confidence i n the reliability of 

the reported drug test results in cases be yond Farak's 

o wn workstation and the convictions that resulted from 

those tests. In other words, the "cloud" created by 

the actions of the AGO is not limited only to those 
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defendants for whom a drug certificate was signed by 

Farak. Rather, due in large part to the 

Commonwealth ' s failure to mount a timely and adequate 

investigation into the scope of Farak ' s misconduct 

and the disturbing findings that resulted from even 

the limited audit that was conducted years after the 

fact that c loud has spread to cover the entire 

Amherst Laboratory during t he p eriod in question . 

A. The Attorney General ' s Office failed to 
adequately investigate Farak ' s misconduct , 
exacerbating the egregious misconduct of 
Farak , Kaczmarek , and Foster. 

Upon initial discov ery of Farak' s misconduct, the 

AGO undertook essentially no investigation into t he 

scope or duration of her drug abuse and tampering . 

See Cotto , 2017 WL 41249 72 , at *36 ("There is no 

evidence that a comprehens ive , adequate, or even 

reasonable investigation by a ny office or agent of t he 

Commonwe alth had be en atte mpte d, conc l uded, or 

disclosed prior to issuance of the Caldwell Report [in 

2016 ]. "). This first failure was a c l ear violation of 

the AGO's obligations: " [W] he re t here is egregiou s 

misconduct attributab le to the government in the 

invest igation or prosecution of a criminal case , the 

government bears the burden of taking reasonable step s 

19 



to remedy that misconduct . 11 Bridgeman v. Dist. 

Attorney for the Suffolk Dist . , 476 Mass . 298, 315 

(2017). 

Rathe r than upho ld its obligations, it appears 

that the AGO actually attempted to st ifle 

investigation i nto Farak's misconduct . See, e . g . , 

Cotto , 2017 WL 4124972, at *17- 18 (describing 

Kaczmarek ' s attempts to prevent Sergeant Joseph Ballou 

from further investigating Farak's tampering with 

oxycodone pills and Kaczmarek ' s attempt to prevent the 

Office of the Inspector Genera l from opening an 

investigation into the Amherst lab by urging Senior 

Counsel Audrey Mark to 11 say no 11 if aske d to 

participate in an audit) 

Even when subsequently ordered by the cou rt to 

e ngage in a meaningful investigation of the scope of 

Farak ' s misconduct , the AGO failed to do so . The 

Investigative Report Pursuant to Commonwealth v. 

Cotto , 471 Mass . 97 (2015) , ( 11 Cotto Report 11
) was not 

released by the AGO until more than two years after 

Farak' s misconduct had been discovered, was not an 

independent investigation, and did not meaningfully 

assess t he impact of Farak's misconduct on the Amherst 

lab. 
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Indeed, the Cotto Report engaged in essentially 

the same type o f cursory "investigation " that had 

prev iously been criticized by t his Court in 

Commonwealth v. Ware . Compare Commonwealth v. Ware, 

47 1 Mass. 85, 96 (20 15) ("As far as can be gleaned 

from the record , the Commonwealth never conducte d a 

thorough investigation of the Amherst drug lab. The 

State police spen t a few days looking for missing 

evidence , searching Farak 1 s vehicle, interviewing her 

colleagues , conducting an inventory of the facility, 

and searching a tote bag that had been seized from 

Farak 1 s work station. " ) , with Cotto Report at 3-5 

the nature of the post - Cotto (describing 

investigation, which appears to have been sole ly 

comprised of t he tes t imony of Farak , a handful of her 

former colleagues, and Annie Dookhan) . The Cot t o 

Report is , in some wa ys, l ess thorough than t he 

initial - and itself def i c ient - investigation in that 

it consists entirely of "interviewing [Farak 1 s ] 

colleagues " (Ware , 471 Mass. at 96) and Farak herself , 

and contains no reference to a ny actual independent 

investigation . Unlike the initial State police 

investigation, which at least attempted a cursory 

review for "missing evidence, " the Cot to Report does 
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not indicate that the AGO attempted in any way to 

objectively determine the scope of Farak 1 s misconduct 

and its effects on the Amherst lab through any means 

other than simply asking Farak and her co-workers 

all of whom have a vested interest in minimizing the 

impact of Farak 1 s misconduct what they recalled 

years later about lab procedures a nd Farak's access to 

evidence and standards. The absence of any attempt to 

review samples not tested by Farak but which were 

processed by the Amherst lab is especial ly egregious 

given the fact that even Anne Kaczmarek initially (and 

privately) opined during the initial investigation 

that such steps were necessary to begin to assess the 

scope of the damage Farak had caused: 11 I think this 

is the tip of the iceberg [Y]our idea of 

statements and seizing evidence is good . We might 

also want to start with Springfield PD to see if they 

can start an inventory of their drug evidence- whether 

Farak was the chemist or not. 11 See Cotto , 2017 WL 

4124972 , at *16 (emphasis added). 

But since the AGO delayed its investigation for 

years, it is now impossible to know what auditors 

might have determined with a truly thorough , and 

timely, review. The AGO 1 s decision to pursue a path 
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of resistance and litigation rather than fact - finding 

and remedies has i rreparably tainted the integrity of 

the process. 

B . The Commonwea lth's failure to conduct a 
meaning f u l inv es tigation into the Amherst 
Lab is inexp l icab le. 

The Commonwealth's failure to meaningfully 

investigate broader misconduct and the taint from 

Farak's misconduct at the Amherst Lab is particularly 

glaring when contrasted with the Dookhan (Jamaica 

Plain) audit that had just preceded it. While both 

scandals were issues of systemic drug certification 

misconduct, and occurre d only within a few years o f 

one another, the manners used to "investigate" the two 

matters differed wildly with the AGO ' s assigned 

investigator apparently failing to follow even the 

most basic methodology used in the Dookhan audit. 

The Ins pec t o r Ge nera l ' s investigation into the 

Jama ica Plain laboratory involved extensive e l ec tronic 

discovery; independent forensic science experts ; 

embedding investigators into the Hinton Laboratory ; an 

inventory of all the equipment, instruments , supplies, 

books , and documents within the lab ; a review of over 

200,000 documents; numerous third- party document 
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requests and summonses; and both formal and field 

interviews of dozens of individuals." 

Conversely, the Cotto Report into the Amherst Lab 

(aka "Caldwell Report") authored by the AGO was based 

on a far more limited "investigation." It involved 

only the testimony of five people and an interview of 

Annie Dookhan. 9 The principal source concerning the 

breadth of Farak's misconduct was Farak herself. 10 

This, despite the fact that a court involved in the 

Dookhan scandal had already told the Commonwealth "it 

is unlikely that [Dookhan's] testimony, even if 

truthful, could resolve the question whether she 

engaged in misconduct in a particular case. 11 

Commonwealth v. Scott, 467 Mass. 336, 352 (2014). And 

Farak' s testimony is arguably even less reliable than 

Dookhan's. While they both have severely damaged 

credibility given their history of dishonesty and a 

desire to minimize the impact of their crimes, there 

8 Office of the Inspector General for the Commonwealth 
of Massachusetts, Investigation of the Drug Laboratory 
at the William A. Hinton State Laboratory Institute 
2002-2012 (''Investigation of the William A Hinton 
State Laboratory Institute"), 7-11 (March 4, 2014), 
http://www.mass.gov/ig/publications/reports-and
recommendations/2014/investigation-of-the-drug
laboratory-at-the-william-a-hinton-state-laboratory
institute-2002-2012.pdf. 
9 Cotto Report at 1. 
10 See generally id. 
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is no allegation that Dookhan spent years severely 

addicted to mind-altering substances. Farak's co-

workers, three of whom testified as part of the AGO's 

investigation (and one of whom was himself engaged in 

the practice of manufacturing secondary drug standards 

in the lab), are of limited assistance in illuminating 

the impact of her conduct - as none of them apparently 

had any idea she was doing anything wrong until the 

final months of her eight-year tampering spree. 11 

There is no indication that the Farak 

investigation involved any independent experts 

whatsoever. In fact, the closest thing to an 

"independent expert" involved in the Cotto Report 

(i.e., a scientist from outside the Amherst Lab) 

actually appears to be Annie Dookhan. 

The Inspector General in the Dookhan matter was 

able to conclude that Dookhan was a "sole bad actor" 

who had not tampered with the samples assigned to 

11 See Cotto Report at 22-23 (testimony of lab 
supervisor James Hanchett: "Hanchett never noticed 
anything different about Farak until the last few 
months"); at 36-37 (testimony of chemist Sharon Salem: 
''Salem testified that she did not notice any problems 
with Farak until the last few months that Farak worked 
in the lab"); at 42-43 (testimony of chemist Rebecca 
Pontes: "Pontes maintained that she did not find 
anything unusual about Farak's demeanor or physical 
appearance"). 
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other chemists in the lab because the investigation 

had, in part, engaged in the re-testing of at least 

some samples. 12 That testing was undertaken with the 

assistance of an independent, out-of-state 

laboratory. 13 

The AG0 1 s investigation in the Farak scandal does 

not appear to have involved any drug testing at all -

muc h less tests conducted by an independent 

laboratory. Rather, it simply accepts Farak 1 s 

testimony at face value . 14 As such, not only did the 

AGO discourage the Inspector General from conducting a 

lab audit, but it failed to even attempt to replicate 

the procedures undertaken by the Inspector General in 

the previous case. 

That these two scandals, so similar in scope and 

manner and so c l ose in time , s hould be investigated in 

such divergent ways defies explanation . When the 

manner in which the Amherst lab inves t igation was 

conducted is viewe d in conjunction with the egregious 

12 See Investigation of the William A. Hinton State 
Laboratory Institute, supra note 8, at 2-3, 113 - 14 . 
13 See id. at 3. 
111 See Cotto Report at 54 n. 43 ( 11 The AGO has provided 
the facts gleaned from its investigation without 
evaluation, without any determination about the 
credibility of any of the witnesses, and without the 
drawing of any conclusions. 11

) • 
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misconduct of Foster and Kaczmarek during the critical 

initial months of the Sonja Farak investigation, this 

Court has compelling grounds to reject the AGO's 

position that the harm from Farak's unchecked 

addiction was effectively limited to her 

workstation. 

C. The limited "investigation" the Attorney 
General ' s Office did conduct itself 
indicates serious problems with the 
integrity of the Amherst Laboratory as a 
whole. 

own 

While the Cotto Report was the c ulmination of a 

deficient investigation into Farak' s misconduct that 

failed to meaningfully a nalyze its potent ial impact on 

other samples tested in the Amherst Laboratory, even 

the limited record from that review does reveal 

significant mismanagement that raises serious 

questions about the reliability of its reported test 

results during this period al l of which a true 

investigation and l ab audit would have exposed . 

First, the secur i ty and control procedures at the 

Amherst lab were 11 non- existent . '' 15 In addition to the 

generally 11 deplorable 11 state of the labs equipment, 

the security system did not keep t rack of which 

employees were entering or exiting the facility or at 

1 5 See Cotto Report at 30. 
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what times they were doing so, there were no cameras 

in the lab, and every chemist had access to all 

workstations, the drug vault, work stations safes, and 

the computer inventory. 16 In essence, there was no 

ability to monitor what any employee of the laboratory 

was doing unless another employee was literally 

watching them. Indeed, and according to her own 

testimony, the s upervision a nd security at the Amherst 

laboratory was so deficient that Farak managed to 

manufacture large batches of crack cocaine in the 

laboratory for her own consumption on mul tiple 

occasions with her co- workers and supervisor none the 

wiser . 17 Farak likewise admitted to manipulating the 

computer inventory of the lab another action of 

which her co- workers were seemingly unaware. 18 

Second, the Amherst lab was admittedly 

manufacturing secondary standards to use as controls 

for testing substances seized by t he police. 1 9 Absent 

any demonstration of the fitness or purity of the s e 

manufactured substances for each instance in which 

they were made, t here is no way to evaluate their 

16 See Cot to Report at 3 0. 
17 See id. at 16-17 . 
18 See id. at 17. 
19 See id. at 26-28. 
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validity as testing controls after the fact. Instead, 

and for an unknown number of cases , an unknown number 

of defendants must rely on Lab Supervisor James 

Hanchett's ability to manufacture narcotics and take 

his word for it that they are scientifically valid 

standards. The use of standards of uncertain quality 

is especially problematic in conjunction with the fact 

that the lab was not regularly cleaning the testing 

machines with "blanks " (solvents used to remove 

residues from prior samples) after every test. 20 How 

often to use blanks was "largely left to the 

discretion of the individual chemist " rather than 

requiring that it be done after every test - as the 

Massachusetts State Police required when they assumed 

control of the lab. 21 

These obvious shortcomings in chain of custody, 

secu rity, reliability, and scientific accuracy 

coupled with the paucity of investigation from the 

AGO, the active cover up by two Assistant Attorneys 

General, and the unreliable trustworthiness and mental 

state of Farak leave little doubt that additional 

and likely now unknowable - number of defendants were 

20 See Cotto Report at 29. 
21 See id. 
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the victims of compromised drug testing taking place 

at the Amherst Lab during this time period. 

"[W]here there is egregious misconduct 

attributable to the government in the investigation or 

prosecution of a criminal case , the government bears 

the burden of taking reasonable steps to remedy that 

misconduct." Bridgeman, 476 Mass. at 315. Whateve r 

e lse the AGO's response to both Farak's egregious 

misconduct and to Kaczmarek ' s and Foster's egregious 

prosecutorial misconduct, it was far from reasonable. 

Now, years after t he fact, it is impossible for 

defendants to make up for the AGO's shortcomings and 

bear a burden that was never theirs to carry from the 

outset. The only way to fully cleanse the symptoms of 

this conduct is the "s trong medicine " of dismissal 

with prejudice. 

III . This Court Should Adopt a Series of Standing 
Orders , In Particular, a Statewide Brady Order 
for All Criminal Trial And Post-Conviction Courts 

Thi s Court has the a u t hority to issue standing 

orders of the type requested by the Petitioners. 

Those orders, specifically a standing Brady order, 

would assist in educating prosecutors and placing them 

on notice of their obligations, deterring future 

misconduct, and ensuring that courts are empowered to 
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appropriately sanction such conduct if it should 

occur. 

Notably, the AGO does not oppose this aspect of 

the relief sought . And it has conceded (in general 

terms) that the statewide New York Brady order is an 

"appropriate model" for a statewide rule in 

Massachusetts. Br. of the Attorney Gen. at 44. 

However , to ensure that these orders have their 

intended impact - and do not inadvertently compromise 

existing provisions mandating the disclosure of 

exculpatory evidence in the Massachusetts Rules 

am~c~ respectfully urge this Court to incorporate 

essential e l e me nts necessary to correct and prevent 

wrongful convictions . 

A. The Court has authority to issue standing 
orders in the interests of justice and the 
administration of the lower courts, 
particularly in response to egregious 
misconduct. 

In addition to its powers to "correct and prevent 

errors and abuses " in the lower courts , this Court 

also has the "general s uperintendence of the 

administration of all courts of inferior jurisdiction 

and it may issue such orders, directions, 

and rules as may be necessary or desirable for the 

furtherance of justice." G. L. c. 211, § 3. This 
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Court has also recognized that its "inherent powers" 

encompass "certain ancillary functions, such as rule-

making and judicial administration, which are 

essential if the courts are to carry out their 

constitutional mandate." Police Comm'r of Boston v. 

Mun. Court of Dorchester Dist., 374 Mass. 640, 665 

(1978); see also Commonwealth v. Bastarache, 382 Mass. 

86, 102 (1986). 

The Court ' s power to protect and carry out its 

constitutional mandate is especially important , and 

broad, when it is responding to a fraud upon the court 

itself . See Adams, 65 Mass. App. Ct. at 731 ("When 

courts invoke their inherent authority to fashion 

remedies to respond to fraud on the court , lack of 

statutory authorization is immaterial."). 

B . The "egregious" and "systemic " prosecutorial 
misconduct in this case demonstrates the 
difficulty in ensuring Brady compliance and 
the need for direct judicial oversight. 

The very essence of Kaczmarek's and Foster ' s 

"fraud upon the court" was a repeated and deliberate 

disregard of their Brady obligations and their 

willingness to actively mislead the court with respect 

to their compliance. 
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Kaczmarek's and Foster's conduct, while hopefully 

unique in scope and impact, is not unique in kind. 

The National Registry of Exonerations calculates that 

''official misconduct'' was a factor in roughly half of 

the nearly 2, 200 reported exonerations since 1989. 22 

Only perjury was more common. 23 Prosecutorial 

misconduct has been described as 11 rampant, " 24 

"pervasive, " 25 and "epidemic 0 

1126 Brady violations, 

specifically, are "the most recurring and pervasive of 

all constitutional procedural violations. 1127 

Despite this, 

[T] here is no mechanism in place to ensure 
that a criminal defendant receives 
information in the exclusive possession of 
the government that negates guilt, 

22 See National Registry of Exonerations, 
% Exonerations by Contributing Factor, 
https://www.law.umich.edu/special/exoneration/Pages/Ex 
onerationsContribFactorsByCrime.aspx (last visited, 
April 20, 2018). 
23 Id. 
24 N.Y. Times Editorial Board, Rampant Prosecutorial 
Misconduct, N. Y. Times, Jan. 4, 2014, 
https://www.nytimes.com/2014/01/05/opinion/sunday/ramp 
ant-prosecutorial-misconduct.html. 
25 Gershman, Prosecutorial Misconduct, Preface (West 
Pub Co., 2d ed. 2008) (describing specifically the 
non-disclosure of exculpatory evidence) . 
26 United States v. Olsen, 737 F.3d 625, 626 (9th Cir. 
2013) (Kozinski, J., dissenting) ("There is an 
epidemic of Brady violations abroad in the land. Only 
judges can put a stop to it."). 
27 Gershman, Litigating Brady v. Maryland: Games 
Prosecutors Play, 57 Case W. Res. L. Rev. 531, 533 
(2007). 
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undermines the strength of the government's 
case, or reduces the sentence that could be 
imposed. Whe ne ver a prosecutor wants to do 
so, she can s uppress this favorable 
information and prevent the court and the 
defense from ever learning of its 
existence. 28 

And this is e xactly what Kaczmarek and Foster 

attempted - and succeeded i n doing - for a substantial 

l ength of time and despite specific requests by 

defense attorneys which were actua lly litigated before 

the courts. 

The funda me nta l weakness Kaczmarek and Foster 

exploi ted is t hat "trial judges traditionally rely o n 

prosecutors to self-regul ate their Brady disclosure 

duty [a] level of detachment and passivity by 

trial judges [that ] has proven i neffective in 

implementing t he Brady mandate. " 2 9 See also Uni ted 

States v. Jones, 686 F . Supp . 2d 147, 1 49 (D . Mass. 

20 10 ) (expressing skepticism t hat additional training 

for prosecutors wou ld c u rb Brady violations in the 

absence of judicial action ) . 

It i s important to note that the majority of 

cases involving non- disclosure of Brady ma terial d o 

28 Jones, Here Comes the Judge: A Mode l For Judicial 
Oversight and Regulation of the Brady Disclosure Duty, 
46 Hofstra L . Rev . 87 , 87 (2017) . 
29 See id . at 89 . 
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not i nvo l ve egregious, inten tiona l mi sconduct of the 

kind p e rpe tra t ed by Foste r a nd Kaczmarek. Obtaining 

l a r ge-sca le dat a on t he prevale nce and causation of 

Br ady viol ations i s diff icul t-in large p art becau se, 

by t he ir very natu re , t he y tend to sta y hidden un less 

a nd unt il the y are unearthe d by "c hance d iscover[ies ]" 

during s ub s equent litigation . 30 But amici concur with 

the assessment of many courts and commentators that 

"prosecutors ' violations of their disclosure 

obligations are most often t he result of negligence, 

cognitive bias , or mistakes. 11 31 Fu rther, what we do 

know about failures in the discovery process indicates 

serious systemic, not just individual, failures to 

make Brady compliance a priority: 

High caseloads and under-funding, notably in 
large urban jurisdiction s , create an 
environment with insufficient documentation 
of witness statements , failure to follow up 
on police evidence, and lack of attention to 
items of evidentiary value. Police agencies 
may not comply with the mos t diligent 
prosecutor 
Discretion 

1n 
may be 

producing 
driven less 

information. 
by carefully 

30 See Keenan et . al., The Myth of Prosecutorial 
Accountabil i ty After Connick v . Thompson : Why Existing 
Professional Responsibility Measures Cannot Protect 
Against Prosecu torial Misconduct , 121 Yale L.J. Online 
203 , 210 (20 11 ) . 
31 Yaroshefsky, Why Do Brady Viol ation s Happen? 
Cogn i t i ve Bi as an d Beyond , (May 20 13 ), 
h ttp s : // s chol arlycommon s .la w. ho f s tra . e du/cgi/vi ewconte 
nt . cgi?arti c l e= 1 971&con tex t= f acul t y_s chola rsh i p . 
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considered ethical judgments than by time 
constraints preventing careful file r eview. 
[A recent survey of prosecutors' offices] 
rarely found formal or informal 
retrospective reviews of disclosure 
decisions, such as spot- checking case files 
to determine compliance with disclosure 
requirements, random audits of entire case 
files, or evaluation of the reasons for 
disclosure failures where courts deter mined 
that there were Brady violations. 32 

Thus, rather than simply re lying on individual 

prosecutors to understand and prioritize t heir 

constitutional obligations , courts can and should take 

a more active role in the protect ion of the 

constitut i onal rights of defendants by issuing 

standing Brady orders. 

C. Properly constructed and applied standing 
Brady orders provide both prophylactic 
benefits and deter prosecutorial misconduct. 

Standing Brady orders, prope rly const ructed and 

applied , provide both prophylactic a nd deterrent 

e ffects. 

First , the entry of a standing Brady orde r 

which is then individually issued to prosecutors , 

under the specif i c case capt ion , at the outset of 

32 Id. at 4-5; see also Findley, Tunnel Vi s ion (May 11, 
2010) , in Conviction of the Innocent: Lessons From 
Psychological Research, B. Cutler, ed., APA Press, 
2010, Univ. of Wiscons in Legal Studies Research Paper 
No. 1116, https://ssrn . com/abstract=1604658. 
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every criminal action or post-conviction proceeding -

serves to prevent unintentional discovery violations 

from prosecutors. This is because such orders put 

prosecutors on notice of the nature and existence of 

their constitutional obligations on a regular basis. 

The language of the order specifically a detailed 

definition of "favorable evidence" - serves to prevent 

any "good faith" omissions of such evidence by 

informing prosecutors of the breadth of evidence that 

might be favorable to a defendant. 

Similarly, the issuance of a standing Brady order 

demonstrates to prosecutors that the courts take the 

discovery obligations of prosecutors seriously. These 

orders send a powerful message to both prosecutors and 

the community that a culture of resistance to Brady 

obligations is incompatible with the fair 

administration of justice. 33 This message will 

incentivize prosecutors to learn, understand, and 

adhere to their constitutional obligations. 

Standing Brady orders also have a deterrent 

effect by arming courts with the ability to 

33 See Olsen, 737 F.3d at 631 (''Some prosecutors don't 
care about Brady because the courts don't make them 
care.") . 

37 



practically and immediately sanction prosecutors who 

e ngage i n egregious misconduct. 

Absent an order, the power of the court to 

address Brady violations is limite d in that the 

measures imposed are g e nerally remedial rather than 

punitive in nature and do nothing more than require 

the prosecutor to satisfy an obligat i on he a l ready had 

a nd failed to fulfill (if compl iance is even possible 

at the juncture when t he violation is discovered) . 

Remedial regimes do not create deterrence and may , 

perversely, exacerbate a culture of resistance . Where 

t he only penalty for deliberately withholding 

exculpatory informat ion i s the provision of that 

information, unscrupulous prosecutors will be tempted 

to at least attempt to withhold that information since 

there is a c ha nce her misconduct will go undiscovered 

and a tactical advantage wi ll have been secured . Cf. 

Manning, 373 Mass . at 444 (" The specific mi sconduct 

present in this case is particu larly troublesome 

because only when t he [mi sconduct ] of the government 

agents [is] unsuccessful will the matter come to the 

attention of the courts. ") . 

Howev e r, the presence of a standing Brady order 

s hifts the calculus. The unsc rupulous prosecutor 
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attempting to gain a tactical advantage must now 

consider that discovery of her misconduct will not 

simply result 1n providing the defendant with 

information she would have been required to anyway, 

but could result in personal and professional 

consequences for the prosecutor herself through a 

judicial finding of contempt. Like the notorious 

(and, ultimately, unsanctionable) violations by the 

U.S. Department of Justi ce in its prosecution of Sen . 

Ted Stevens, 34 this case illustrates the limitations of 

judicial power to sanction misconduct absent such an 

order. As the AGO noted in its brief, Judge Carey 

11 severely reprimanded 11 Foster and Kaczmarek for their 

egregious misconduct (Br. of t he Attorney Gen. at 30) 

- but a mere writ ten condemnation of their actions in 

a judici.al opinion issued four years after the fact 

31 Sullivan, How New York Courts Are Keeping 
Prosecutors in Line, Wall Str. J . , Nov. 17, 201 7, 
https : //www.wsj .com/articles/how- new- york - courts - are 
keeping -prosecutors - in - line-1510953911 (explaining 
that the 11 deeply flawed 11 trial of Ted Stevens in which 
prosecutors 11 concealed numerous pieces of evidence 
that very likely could have resulted in Stevens's 
acquittal 11 and the subsequent finding by a special 
prosecutor that the Stevens prosecution had 11 Committed 
deliberate and 'systemic' ethical violations by 
withholding critical evidence 11

, led to Judge Sullivan 
adopting a standing Brady order in all subsequent 
criminal cases before his court) . 
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was, unfortunately, all the action he was empowered to 

take. 

Moreover , the existence of an order (as opposed 

to simply a "notice" or a "reminder" of the 

prosecutor's existing obligations) and the attendant 

sanctions for violating it, serves as a clear message 

to prosecutors and the community that discovery 

obligations are taken seriously in the Commonwealth. 

Had such an order been in place in this case, avoiding 

"an avalanche" of work may not have been a sufficient 

incentive for Anne Kaczmarek to violate the 

constitutional rights of thousands of people, and Kris 

Foster may well have thought twice about falsely and 

convincingly representing to the court that "e very 

document" had been disc losed from a file she had not 

even reviewed. 

D. The construction of standing Brady order. 

Properly constructed , a standing Brady order 

places prosecutors on notice of their constitutional 

obligations and provides the court with an additional 

tool to hold prosecutors accountable in the event of 

egregious misconduct related to a prosecutor ' s failure 

to disclose exculpatory evidence. There are certain 
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critical elements that must be included to ensure the 

effectiveness of such orders. 

First, a standing Brady order should reference 

the applicable law and ethics rules governing the 

disclosure of exculpatory evidence. Such reference 

should include, at minimum, (1) the prosecutor's 

constitutional obligations under Brady v. Maryland, 

373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 

150 (1972), (2) any relevant Commonwealth law, and (3) 

the prosecutor's ethical obligations under the 

Massachusetts Rules of Professional Conduct. 35 The 

order should define what constitutes favorable 

evidence and specifically incorporate the requirement 

of Mass. R. Prof'l Cond. 3.8(d) to timely disclose 

''all evidence or information known to the prosecutor 

that tends to negate the guilt of the accused or 

mitigates the offense," rather than limit disclosures 

to what the prosecutor believes (often, incorrectly) 36 

35 See, e.g., N.Y. State Justice Task Force, Report on 
Attorney Responsibility in Criminal Cases ("Justice 
Task Force Report on Attorney Responsibility"), 7-8, 
App. B (Feb. 2017), 
http://www.nyjusticetaskforce.com/pdfs/2017JTF
AttorneyDisciplineReport.pdf; see also Jones, supra 
note 28, 111-113). 
36 See, e.g., Ridolfi, et al., Material Indifference: 
How Courts Are Impeding Fair Disclosure in Criminal 
Cases 20-23, 47-49 (2014) (explaining the difficulty 
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is "material" to the defense's case as that term is 

defined in the post-conviction context under Brady. 37 

Second, the order should detail "the full scope 

of the prosecutor's duty to investigate and learn of 

favorable information among members of the prosecution 

team. " 38 Although it has been settled law for decades 

that a prosecutor's Brady obligation includes an 

affirmative duty to seek out favorable information in 

the possession of other law e nforce ment agencies, 

including the police (see Kyles v. Whitley, 514 U.S. 

419, 437 (199 5 )), prosecutors too often neglect this 

aspect of their duties or are poorly trained in the 

prosecutors face in assessing the materiality of 
information in relation to the "whole case " pre-trial, 
when the "whole case" - including t h e theory of 
defense - cannot be known until after the conclusion 
of the trial) . 
37 With respect to the results of scientific testing, 
it s hould not be left to the prosecutor to d etermine 
whether there was anything exculpatory in the forensic 
analysis. Rather, mandatory disclosures s hould 
automatically include the sc ientific bases for a n 
analyst ' s conclusions (bench notes, instrument 
readings , etc.) because forensic nonconformance is 
difficult-if not impossible-to detect by simply 
evaluating an analyst 's conclusory statements in a 
final report or certification. In the wake of two 
significant forensic lab scandals a nd the prevalence 
of wrongful convictions tied to flawed forensi c 
science, lawyers simply must have early and complete 
access to the underlying forensic evidence to ferret 
out unreliable conclusions . 
38 Jones, supra note 28, at 111-112. 
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scope of this obligation. 3 9 A court order specifically 

directing prosecutors to obtain and disclose such 

information also gives them a tool to assist in 

obtaining discovery from law enforcement agencies that 

may delay or resist compliance. 

Third, an effective standing Brady orde r should 

establish definite timelines f o r the disc losure of 

favorabl e information, consistent with local rule s 

that already establish such time lines where 

appropri a t e . 4 0 Thi s will ensure that bus y p r osecu tors 

make Brady a prio rity a nd provides be nchma rks f or 

defen se counsel and t h e Cour t to i nqu i re a nd ma ke a 

record about the pros ecution 1 s Brady compliance . 41 The 

o rde r s hould remind p rosecutors that the ir duty to 

disclose such information is also continuing . 

Enforcement of pre d i ctabl e pre - t ri a l deadlines is a 

crit ical c ompone n t of a n e ffect ive Br ady r eg ime - in 

part because ev e n where defendant s a r e ser iously 

pre judiced by l ate disc l osure o f Brady ma t eri a l, i t is 

39 See Yaroshefsky, s upra note 31. 
40 See Jones, s upra note 28, at 112. 
4 1 See Kreag, The Brady Colloquy, 67 Stan. L. Rev . 47 
(2014) 
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extraordinarily difficult to prevail on such claims in 

post-conviction. 42 

Fourth, because the overwhelming majority of 

criminal convictions are obtained by guilty pleas, the 

order should make c lear that (consistent with Rule 

3 . 8(d)), the prosecutor is obligated to disclose 

favorable evidence before a guilty plea. It is now 

well established that factually innocent people face 

enormous pressures to plead guilty to crimes they did 

not commit, 43 making it all the more critical that 

defendants are aware of all exculpatory evidence in 

the Commonwealth's possession before deciding whether 

or not to accept a plea offer . 

Fifth , the standing Brady order should state that 

intentional violations of the order may subject the 

prosecutors to sanctions, including contempt of 

court. 44 While the first and second components of 

effective Brady orde rs serve primarily educational and 

42 See Ridolfi, supra note 36 , at 24-27. 
43 See Rakoff, Why Innocent People Plead Guilty, N.Y. 
Rev . of Books, Nov. 20 2014, 
h ttp ://www.nybooks . com/articles/2014/11/20/why
innocent-people-plead-guilty/; see generally Innocence 
Project, Guilty Plea Problem, 
www.guiltypleaproblem . org (a source maintained by The 
Innocence Project highlighting the prevalence and 
impact of guilty pleas entered by innocent people) . 
44 See Jones, supra note 28, at 112 . 
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prophylactic roles, the existence of potential 

sanctions for ignoring them is the mechanism by which 

deterrence of deliberate misconduct is achieved. 

Indeed, it is the very presence of potential sanctions 

for violations that make the requested relief an order 

rather than a notice or reminder. 45 

E. With appropriate modifications for the 
differences in Massachusetts procedure, this 
Court should consider adoption of a standing 
Brady order similar to the new statewide 
court rule adopted by the chief judges of 
the New York state courts. 

The Commonwealth would not be the first state to 

adopt such an order. In November 2017, the Chief 

Administrative Judge of the State of New York, with 

the input and approval of the Chief Judge of New 

York's highest court, issued an Administrative Order 

amending New York's court rules to require that all 

criminal court judges in New York State issue standing 

Brady orders in every case before them. 46 Unlike here, 

New York's order did not come in response to egregious 

prosecutorial misconduct in connection with a lab 

45 f . k C . Just1ce Tas Force Report on Attorney 
Responsibility, supra note 35, at 7-8 (considering 
whether the form discovery document contemplated 
should be issued in the form of an order or a notice) . 
46 • k See Just1ce Tas Force Report on Attorney 
Responsibility, supra note 35, at Ex. B (Memorandum: 
Trial Court Orders to Prosecution and Defense); at Ex. 
C (Model Order) . 
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scandal impacting thousands of cases . 47 Instead, it 

was t he resul t of a series of individual Brady 

vio lations over many years in New York Sta te (many 

involving amici's own clients) that had led to 

wrongful convictions of the actually innocent. 48 

The Petitioner 1 s reference that model order in 

their arguments, and the AGO has conceded that , 

generally, Ne w York's order would be an 11 appropriate 

model. 11 Br. of the Attorney General at 44 . 

Similarly, individual judges in other jurisdictions 

h a v e a l so advocated for the existen ce of, and entered , 

such orders . 49 

47 The original recommendation to adopt a standing 
Brady order and language of the Mode l Order were the 
result of study undertaken by New York 1 s Unified Court 
System 1 s J ustice Task Force . See Justice Task Force 
Report on Attorney Responsibility, supra note 35 , at 
7-8. 
48 According the National Registry of Exonerations, 
there h a v e been 244 reported exonerations i n New York 
state courts since 1989 . See National Registry of 
Exonerations. 156 of t hose exonerations involved 
official misconduct. Id . 
49 See, e.g ., Transcript of Record at 8 - 9 , United 
States v. Stevens, 715 F.Supp . 2d 1 (No . 08 - 231) (D . D . C . 
2 009) (Sullivan, J.); Standing Order , United States v. 
Flynn, Case No . 1:17-cr-00232 , Doc. No . 10 (D . D . C. 
Dec. 12, 2017) (Sull ivan, J . ) (filed standing order 
from Judge Emmet Sullivan outl ining the government 1 s 
Brady obligations ) ; I ndividual Rules of Practice Hon. 
J e d S. Rakoff at 1 0- 12, 
http://www . nysd.uscourts.gov/cases/show.php?db= judge_i 
nfo&i d=1369 
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Importantly, however, amici note that New York 

State's discovery rules in particular, the timing 

and scope of what is disclosed on a mandatory basis -

differ considerably from the Commonwealth ' s. 50 Thus, 

while any new Brady rule adopted by this Court should 

include the essential substantive elements outlined 

above , this Court should make sure that any procedural 

mechanisms (such as time frames for compliance) be 

consistent with the mandates of Rule 14 of the 

Massachusetts Rules of Criminal Procedure and trial 

court standing orders. 

I V . The Extraordinary Record in this Case, and the 
Actions of the AGO Throughout the Cotto 
Litigation , Specifically, Make the Imposition of 
Monetary Sanctions Appropriate 

Amici agree with the Petitioners that this Court 

should impose appropriate monetary sanctions on the 

AGO as such sanctions are a critical element of 

achieving necessary deterrence . The grounds fo r suc h 

50 See, e.g . , N. Y. State Justice Task Force, Report of 
the New York State Justice Task Force of its 
Recommendations Regarding Criminal Discovery Reform 
("Justice Task Force Report on Criminal Discovery 
Reform") (July 2014), 
http://www.nyjusticetaskforce . com/pdfs/Criminal
Discovery.pdf; (explaining that New York "lag[ged] 
behind a majority of states in both the scope and the 
timing of pretrial disclosures" and recommending that 
defendants be "provide[d] earlier and more robust 
discovery") . 
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sanctions are set forth by the Petitioners (Br . of the 

Petitioners at 49) and by other amici in this matter. 

Amici will not restate the arguments of other parties 

here, but respectfully note their strong concurrence 

with the reasoning and remedy sought. 

CONCLUSION 

The undisputedly "egregious'' prosecutorial 

mi sconduct here , cons idered alongside t h e separately 

(and equally undisputed) egregious mi s conduct of Sonja 

Farak, a s well as the AGO's failure to conduct an 

adequate or time ly investigation of the Amherst Lab , 

ma kes appropriate the "st r ong medi c ine " withhe ld ln 

Bridge man . The Court should di s mis s with pre judice 

a ll convictions obtaine d a s a r e sult of te s ting 

conducte d at the Amhe rst La b during the time that 

Farak' s drug abuse and tampering wa s rampant, ente r 

the sta nding o rde rs r e que sted by Pe titioner, and 

impose a pprop r i ate mone t a ry san ction s on t he AGO. 
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