COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT FOR SUFFOLK COUNTY
NO. SJ-2014-0005

KEVIN BRIDGEMAN, ET AL.,
Petitioners
V.
DISTRICT ATTORNEY FOR THE SUFFOLK DISTRICT, ET AL.,

Respondents.

AFFIDAVIT OF LUKE RYAN

I, Luke Ryan, state as follows:

1. I am an attorney licensed to practice law iIn
the Commonwealth of Massachusetts.

2. I am submitting this affidavit to provide
the Court with information about the Amherst Drug Lab
scandal, and the response to that scandal by the
Office of the Attorney General (“OAG™).

3. As counsel for defendants accused of drug
crimes, | have been involved in litigation related to
misconduct by Sonja Farak, a former chemist at the
Amherst Lab.

4. Farak was arrested on January 19, 2013, and

prosecuted by the OAG.



5. I first learned of her misconduct on January
20, 2013, when 1 read press accounts of her arrest. In
these accounts, public officials were reported as
claiming that Farak’s misconduct was limited In scope
and did not affect fairness to defendants.

6. Despite those claims, | sought to learn more
about Farak’s misconduct because 1 knew that my
clients” liberty might depend on its scope.

7. For example, when Farak was arrested iIn
January 2013, my client Rolando Penate was facing drug
charges involving substances allegedly tested by Sonja
Farak in 2011. So it was crucial to learn whether
Farak had committed misconduct in 2011.

8. Within days of her arrest, | began trying to
obtain information about the scope of Farak’s
misconduct.

9. IT the OAG had appropriately responded to my
requests, it would have disclosed evidence it seized
in January 2013, which indicated that Farak had used
drugs at work on the very day — December 22, 2011 —
that she claimed to have tested a sample iIn Mr.
Penate’s case.

10. But the OAG did not disclose this evidence.



11. Instead, for over a year, the OAG denied my
requests and failed to fully investigate Farak’s
misconduct.

12. In court, the OAG iInsisted that Farak’s
misconduct was limited to several months before her
arrest, even as it withheld evidence that the
misconduct began much earlier.

13. The OAG dismissed my requests as a “fishing
expedition” and characterized the records 1 sought as
“irrelevant,” while incorrectly informing the court
that complete records had been turned over.

14. The 0OAG’s obstructionism lasted from roughly
January 2013 until July 2014, when a court finally
granted me access to documents that had been withheld.

15. A review of those documents quickly revealed
that Farak”s misconduct had spanned at least 13
months, and follow-up on that discovery established
misconduct dating back eight years.

16. But by that time, Mr. Penate had lost a
motion to dismiss and had been iIncarcerated. Countless
other defendants across the Commonwealth were also
delayed or denied access to justice.

17. This affidavit describes what happened.



l. My clients
18. Over the last six years, | have represented
defendants charged with drug crimes in the following

Superior Court cases:

. Commonwealth v. Rafael Rodriguez,
1079CR01081;

° Commonwealth v. Rolando Penate, 1279CR00083;

o Commonwealth v. Wayne Burston, 1380CR00113;

o Commonwealth v. Lizardo Vega, 0979CR00097,
0579CR00699; and

° Commonwealth v. Jermaine Watt, 0979CR01068,
0979CR01069.

19. The Penate case was pending when the Farak
scandal broke in January 2013. Farak had reportedly
tested the substances at issue in that case on
December 22, 2011 and January 9, 2012. Ex. 1.

20. The Rodriguez case had been resolved by way
of a plea on September 9, 2011. I had represented Mr.
Rodriguez in Superior Court, and Farak had reportedly
tested the substance at issue In his case.

21. | became involved in the Burston case in
April 2014, five months after samples he allegedly
distributed were submitted to the Amherst Drug Lab and

a warrant was issued for his arrest.



22. The Vega and Watt cases, which involved
substances purportedly tested by Farak, had been
resolved by guilty pleas before Farak’s arrest. | was
not plea counsel in either of these cases and did not
begin representing either defendant until many months
after Farak’s arrest.

23. This affidavit relies on my experiences
representing these clients; discovery furnished by the
Hampden County District Attorney’s office, including
police reports and grand jury minutes pertaining to
Farak’s prosecution; 810 e-mail threads sent and/or
received by OAG representatives between August 13,
2012 and July 8, 2015; transcripts of hearings that
took place on September 9, 2013 and October 2, 2013;
pleadings filed by the AGO related to these
proceedings; and e-mails | sent to, or received from,
OAG representatives in 2013 and 2014.

I1. The State Police and the Attorney General’s
Office obtain evidence that Farak’s drug use was
not limited to just a few months
24. On January 19, 2013, Farak was arrested and

her car was searched by three State Police

investigators: Captain Robert lrwin, Sergeant Joseph

Ballou, and Trooper Randy Thomas.



25. Five days later, on January 24, Sergeant
Ballou heard from Assistant District Attorney Diane
Dillon about a case from 2005 in which Farak had
tested a cocaine sample, and the sample ended up
“light by 4 grams.” Ex. 2.

26. Sergeant Ballou relayed this information to
AAG Anne Kaczmarek, the Commonwealth’s lead prosecutor
in the case against Farak.

27. AAG Kaczmarek responded: “Please don’t let
this get more complicated than we thought.” Ex. 2.

28. Around that same time, in a search warrant
return filed on January 23 and a police report dated
January 24, Trooper Thomas generally described the
papers seized from the search of Farak’s car on
January 19 as “lab paperwork.” Exs. 3, 4.

29. But, in fact, the seized papers included
significant evidence of drug use by Farak.

30. On the afternoon of February 14, 2013,
Sergeant Ballou sent an e-mail with four attachments
to Captain Irwin, AAG Kaczmarek, and AAG John Verner.
Ex. 5.

31. The subject of Ballou’s e-mail was “FARAK
admissions,” and the text read:

Anne,



Here are those forms with the admissions of drug

use 1 was talking about. There are also news

articles with handwritten comments about other

officials being caught with drugs. All of these

were found in her car inside of the lab manila

envelopes.

Joe

32. Sergeant Ballou’s e-mail attached several
documents, including a “ServiceNet Diary Card.” See
Ex. 5.

33. This ServiceNet Diary Card contained
admissions of drug use by Farak in 2011.

34_. ServiceNet is a behavioral health agency
that, among other things, offers outpatient substance
abuse services iIn Hampshire County.

35. The top of the card had the following

handwritten dates:

ServiceNet Diary Card

Name: Wesak of:

3 : e
Wt | s | e | pas
-Thurs -Fri -Sat | -Sun |

Observe and Dascribe Emaotions: 9.1.b Piots | Nl
Today | felt (0-5) ok 1420, | 2
! | =-Mon | -Tues | Wed

36. The days and dates on this card, which was
seized in January 2013, do not match December 2012.

37. Instead, they match December 2011.

38. The ServiceNet Card also referenced a New

England Patriots football game on December 24.



39. A review of the Patriots”’ schedule makes
clear that the referenced game was played on December
24, 2011.

40. According to this ServiceNet card, Farak
consumed marijuana on Monday and some other drug(s) on
Thursday, December 22, and Friday, December 23.

41. With respect to that Thursday, Farak stated:
“tried to resist using @ work, but ended up failing (I
know 1 should have called, but had thoughts about the
last time 1 called)”. Ex. 5.

42. According to State Police Captains Paul J.
L”1talien and James F. Coughlin — who were later asked
to investigate allegations of prosecutorial misconduct
in connection with the Farak case — Captain Irwin
later admitted during an interview in December 2015
that, although “paperwork seized from the vehicle that
was associated with Farak’s admitted drug use,” a
decision was made to characterize it as “lab
paperwork” on the theory that it might be privileged
under the Health Insurance Portability and

Accountability Act. Ex. 6.



I11. The Attorney General’s Office withholds evidence
of Farak’”s drug use from District Attorneys

43. Ten days after Farak’s arrest, AAG Kaczmarek
acknowledged in an e-mail to a colleague that 1t was
“a little embarrassing how little quality control they
had” at the Amherst lab. Ex. 7.

44 . Nevertheless, less than one month later, on
February 26, 2013, AAG Kaczmarek wrote to Audrey Mark,
then Senior Counsel at the Office of the Inspector
General, and urged her not to investigate the Amherst
lab. In an e-mail entitled “amherst lab,” AAG
Kaczmarek stated, “Audrey, when they ask you to [do]
this audit- say no. (actually [it’s] very different
than JP. A professional lab).” Ex. 8.

45. Farak’s admissions of drug use were
referenced several weeks later In a “Prosecution Memo”
that AAG Kaczmarek sent to AAG Dean Mazzone, the Chief
of OAG’s Enterprise and Major Crimes Division, on
March 25, 2013. Ex. 9.

46. The Prosecution Memo stated (at page five)
that “Items of note recovered from [Farak’s] vehicle”
included “mental health worksheets describing how
Farak feels when she uses illegal substances and the

temptation of working with “urge-ful samples.



47. The Prosecution Memo acknowledged (at
footnote seven) that “case law suggests that the
paperwork is not privileged.”

48. A subsequent version of the Prosecution
Memo, signed by AAG Mazzone and Deputy Attorney
General Shelia Calkins, was attached to the report
prepared by investigators L’l1talien and Coughlin. EXx.
10.

49. Handwritten edits on page five of a
subsequent draft of the Prosecution Memo stated that
the mental health worksheets had “NOT [been] turned
over to DAs offices yet” (emphasis in original). Ex.
10.

50. On or about March 27, 2013, AAG Verner sent
a letter to Suffolk County District Attorney Daniel F.
Conley, enclosing certain discovery materials. Ex. 11.

51. AAG Verner’s letter explained that these
materials were being provided “[p]Jursuant to this
Office’s obligation to provide potentially exculpatory
information to the District Attorneys . . . .7

52. The ServiceNet Diary Card that Ballou had
attached to his e-mail dated February 14, 2013, and
the other “mental health worksheets” referenced iIn the

Prosecution Memo were not disclosed to DA Conley.
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53. AAG Verner made identical disclosures to the
other ten District Attorneys.

54_. Following Farak’s indictment on April 1,
2013, the OAG made supplemental disclosures to the
eleven District Attorneys that included minutes from
the grand jury that indicted Farak.

55. These grand jury minutes included testimony
from Farak’s supervisor that “you could see a definite
decline In [Farak’s] work output” in the “three or
four months” before her arrest.

56. These minutes also included testimony by
Sergeant Ballou that when he first met Farak during
the previous summer (in connection with the Dookhan
investigation), he found Farak to be “somewhat

pretty,” at least iIn contrast to her more recent
“drawn and pale” appearance.

57. Once again, the OAG’s disclosures did not
include the ServiceNet Diary Card or other mental
health worksheets referenced in the OAG”’s Prosecution
Memo.

58. Subsequently, on August 16, 2013, Hampden
County First Assistant District Attorney Frank

Flannery sent AAG Kaczmarek an e-mail explaining that

Superior Court Judge C. Jeffrey Kinder “ha[d] ordered

11



an evidentiary hearing for 9/9 . . . to define the
scope, to the extent possible, of Farak’s misconduct.”
Ex. 12.

59. My client, Rafael Rodriguez, was one of
fifteen post-conviction defendants whose cases were
involved In this evidentiary hearing.

60. On August 28, 2013, AAG Kaczmarek received
an e-mail from a Sudbury Drug Lab chemist named
Kimberly Dunlap about two samples from Berkshire
County that “were originally analyzed by Ms. Farak.”
In her “reanalysis,” Dunlap said that *“both cases came
back with only a trace amount of cocaine.” Ex. 13.

61. AAG Kaczmarek forwarded Dunlap’s e-mail to
Sharon Salem, the Amherst lab’s evidence officer,
along with a request for discovery from the underlying
case. Salem responded with an e-mail stating that the
data “[did] not look good for Farak.” Ex. 13.

62. AAG Kaczmarek did not provide this
information, or the discovery she subsequently
received from Salem, to ADA Flannery.

63. Instead, ADA Flannery heard about this
exculpatory evidence during a phone call with Salem on

the afternoon of Friday, September 6, 2013.
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64. ADA Flannery then told Salem to bring the
packet she prepared for AAG Kaczmarek to the hearing
scheduled for September 9, 2013, and alerted defense
counsel to the existence of what he described as “an
important piece of discovery for this hearing.”

IV. The OAG incorrectly tells the Superior Court (and
me) that Farak”s misconduct spanned roughly four
months, and that my attempt to prove otherwise
was a “fishing expedition”

65. On July 15, 2013, 1 filed a motion to
dismiss pending drug charges against Rolando Penate
based on Farak’s egregious misconduct.

66. In response, Judge Mary-Lou Rup calendared
an evidentiary hearing to determine whether there was
misconduct at the Amherst Lab “between November 2011
and January 2012.~

67. This period was crucial because Farak had
claimed to have tested drug samples In Mr. Penate’s
case during this time, including on December 22, 2011.

68. Also on December 22, 2011, according to the
ServiceNet Card, Farak “tried to resist using @ work
but ended up failing.”

69. On August 23, 2013, I served AAG Kaczmarek,

as the prosecutor primarily responsible for
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prosecuting Farak, with a subpoena to testify at this
evidentiary hearing.

70. On September 6, 2013, 1 served the OAG with
a Rule 17(a)(2) motion for production of documentary
evidence. Ex. 14.

71. Among other things, this motion sought
“Copies of any and all inter- and/or intra-office
correspondence from January 18, 2013 to the present
pertaining to the scope of evidence tampering and/or
deficiencies at the Amherst Drug Laboratory.”

72. OFf course, 1 did not know about the
ServiceNet Card when 1 served the OAG with my subpoena
and motion, because the Card had not been disclosed to
me.

73. The day 1 issued the subpoena to AAG
Kaczmarek, Susanne Reardon, the Deputy Chief of the
OAG”s Appeals Division, referenced the subpoena iIn an
e-mail to AAGs Verner, Kaczmarek, Mazzone, and Randall
Ravitz, the Chief of the Appeals Division. She stated:
“1 think we need to decide how much we want to try to
protect and if we should move to quash due to the

pending investigation.” Ex. 15.
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74. On October 1, 2013, the OAG did move to
quash my subpoena, without disclosing the ServiceNet
Card. Ex. 16.

75. The OAG’s motion to quash, together with an
accompanying memorandum of law, were submitted by AAG
Kris Foster. Ex. 16.

76. AAG Foster’s motion and memorandum nowhere
acknowledged that the OAG possessed evidence that
Farak had used drugs on the very day she allegedly
tested drugs in Mr. Penate’s case.

77. To the contrary, AAG Foster asserted that
Farak”s misconduct had begun roughly four months
before her January 2013 arrest, and that my subpoena
represented a fishing expedition.

78. Specifically, Foster wrote:

The drugs in the defendant’s case were seized in

October and November of 2011. It appears that the

defendant is going to argue that Farak may have

tampered with the drugs iIn his case, by
attempting to elicit from AAG Kaczmarek that the
allegations against Farak date back much further
than the roughly four months before Farak’s

arrest that the AGO alleges. This is merely a

fishing expedition. There is nothing to indicate

that the allegations against Farak date back to
the time she tested the drugs in the defendant’s

case.

(Emphasis added.)
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79. On October 1, 2013, after being served with
a copy of AAG Foster’s motion to quash, 1 served AAG
Foster with a Rule 17(a)(2) motion to inspect physical
evidence, which focused on the contents of Farak’s
car. Ex. 17.

80. AAG Foster then fTiled an opposition to my
motion of September 6, 2013, in which Foster stated
that 1 was “merely engaging In a “fishing expedition’
for anything that might possibly help [Mr. Penate].”
Ex. 18.

81. When AAG Foster filed this pleading, the OAG
still had not disclosed the evidence of Farak’s drug
use that had been flagged by Sergeant Ballou’s
February 2013 e-mail to the OAG and in the OAG’s
Prosecution Memo.

V. The OAG continues to oppose my efforts to obtain
items seized from Farak”s car

82. On August 29, 2013, 1 sent an e-mail with an
attached discovery motion to AAG Foster on behalf of
my client Rafael Rodriguez. Ex. 19.

83. Among other things, this motion sought
evidence suggesting that a third party had knowledge

of Farak’s alleged malfeasance prior to her arrest.
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84. Although 1 did not know it at the time, such
evidence existed. The OAG possessed the ServiceNet
Card, which suggested that Farak was in touch with a
counseling service about drug use extending further
back than the four-month period claimed by the OAG.

85. The OAG also possessed a piece of scrap

paper recovered from Farak’s car that contained these

handwritten notes:

86. EAP is short for Employee Assistance
Program, which assists employees with personal and/or
work-related problems that may impact their job
performance, health, or well-being.

87. These notes suggested that Farak was in
touch with a clinician who was aware of Farak’s

evidence tampering prior to her arrest.

17



88. My cover e-mail to AAG Foster also requested
to inspect i1tems seized iIn the Farak investigation,
including the items seized from Farak’”s car.

89. AAG Foster refused this request, asserting
that “because of the ongoing iInvestigation, | cannot
give you access to the main evidence room.”

90. When AAG Foster later filed an opposition to
my discovery motion in the Penate case, she argued,
incorrectly, that “there 1s no reason to believe that a
third party had knowledge of Farak’s alleged malfeasance
prior to her arrest.” See Ex. 18.

91. Separately, on August 30, 2013, defense
attorney Jared Olanoff served State Police Sergeant
Ballou with a subpoena duces tecum seeking “a copy of
all documents and photographs pertaining to the
investigation of Sonja J. Farak and the Amherst drug
laboratory.” Ex. 21.

92. On September 4, 2013, AAG Ravitz sent an e-
mail to AAGs Foster, Verner, Kaczmarek, Mazzone, and
Reardon, which expressed the view that the OAG could
move to quash the subpoena iIn order to avoid the
disclosure of information despite 1its relevance to

determining the timing and scope of Farak’s misconduct —
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the very subject that I, other defense attorneys, and
the trial court were trying to learn about. Ex. 22.

93. Specifically, Ravitz wrote that there was
“still a rationale for moving to quash, or limit, the
scope of the [Sergeant Ballou] subpoena” since a
“defense attorney could still try to elicit information
of the type that we think shouldn’t be revealed under
the guise of fleshing out information concerning “the
timing and scope of Ms. Farak"s alleged criminal
conduct” and the other categories.”

94. AAG Foster subsequently moved to quash
attorney Olanoff’s subpoena to Sergeant Ballou. Foster’s
memorandum argued the Court should relieve “the
obligation of the AGO to produce” certain information,
including “[i]nformation concerning the health or
medical or psychological treatment of individuals.”
Ex. 23.

95. Judge Kinder held the consolidated hearing
for post-conviction defendants on September 9, 2013.

96. At the outset of the hearing, Judge Kinder
denied the motion to quash attorney Olanoff’s subpoena
to Sergeant Ballou and ordered AAG Foster to submit
copies of any documents she believed should be protected

for an in camera review. Ex. 24.
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97. When the hearing got underway, Sergeant
Ballou testified In response to my questioning, iIn the
presence of Judge Kinder and AAG Foster, that
“everything in [his] case file ha[d] been turned over.”

98. Sergeant Ballou also testified, in the
presence of Judge Kinder and AAG Foster, that he
believed “everything pertaining to the Farak
investigation ha[d] been turned over.”

99. In fact, evidence of Farak’s pre-2012 drug
use, including the ServiceNet Card — reflecting drug use
by Farak on the very day she allegedly tested Mr.
Penate’s drug sample — still had not been disclosed.

100. Although the ServiceNet Card had been part of
Sergeant Ballou’s February 2013 e-mail to AAG Kaczmarek,
entitled “FARAK admissions,” neither Sergeant Ballou nor
AAG Foster had told me that such admissions existed.

101. At the conclusion of the consolidated
evidentiary hearing, 1 informed Judge Kinder that the
OAG had refused to permit an inspection of the
physical evidence seized from Farak.

102. Judge Kinder encouraged the parties to “work
through some agreement about viewing, physically, the
evidence” and placed the onus on the defense to file a

motion i1f no such agreement could be reached.
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103. The next morning, AAG Foster wrote to AAGs
Verner, Kaczmarek, Reardon, Ravitz, and Mazzone to
report that her motion to quash attorney Olanoff’s
subpoena to Sergeant Ballou “was flat out rejected,”
and that OAG would have until September 18th to turn
over anything they thought should not be disclosed to
the judge for in camera review. Ex. 25.

104. AAG Verner responded by posing one question
to AAG Kaczmarek and another to AAG Foster: “Anne,” he
wrote, “can you get a sense from [Sergeant Ballou]
what i1s in his file? Emails etc? Kris, did the judge
say his “file” or did he indicate [Sergeant Ballou]
had to search his emails etc?” Ex. 25.

105. AAG Kaczmarek acknowledged in an email to
AAG Verner what Sergeant Ballou’s files included:

[Sergeant Ballou] has all his reports and all

reports generated in the case. All photos and

videos taken iIn the case. His search warrants and
returns. Copies of the paperwork seized from her
car regarding new[s] articles and her mental
health worksheets.

(Emphasis added.) Ex. 25.
106. Later that same day, 1 sent AAG Foster the

following one-sentence e-mail about 1Inspecting the

evidence retrieved from Farak’s car: “Could you let me
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know whether we are going to be able to work something
out or whether 1 should file a motion?” Ex. 26.

107. The next day, 1 sent AAG Foster another e-
mail asking i1f there had been *‘“any decision as to
whether 1’11 be permitted to view the evidence seized
from Ms. Farak’s car.” Ex. 26.

108. I sent yet another fTollow-up e-mail to AAG
Foster on September 16, 2013. Ex. 26.

109. AAG Foster forwarded this e-mail to AAG
Kaczmarek with a request for her *“thoughts.” Ex. 26.

110. On that same day, AAG Foster sent Judge
Kinder a letter asserting, incorrectly, that “every
document 1In [Sergeant Ballou’s] possession ha[d]
already been disclosed.” (emphasis added). Ex. 27.

111. Specifically, AAG Foster’s letter stated:

On September 9, 2013, pursuant to a subpoena

issued by defense counsel, you ordered the

Attorney General’s Office to produce all

documents in Sergeant Joseph Ballou’s possession

that the Attorney General®s Office believes to be

privileged by September 18, 2013, to be reviewed
by your Honor in camera. After reviewing Sergeant

Ballou®s file, every document in his possession

has already been disclosed. This includes grand

jury minutes and exhibits, and police reports.

Therefore, there is nothing for the Attorney

General’s Office to produce for your review on
September 18, 2013.
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Please do not hesitate to contact me should you
require anything further.

Sincerely,

Kris C. Foster

Assistant Attorney General

112. AAG Foster’s letter to Judge Kinder was not
accurate. As AAG Kaczmarek had written just six days
before this letter to Judge Kinder, the ServiceNet
Diary Card and other “mental health worksheets™
possessed by Sergeant Ballou — reflecting drug use on
the same day Farak allegedly tested drugs in Mr.
Penate’s case — still had not been turned over.

113. Indeed, AAG Foster’s letter of September 16,
2013, made the remarkable claim that every document in
Sergeant Ballou’s fTile had been disclosed, even though
AAG Foster herself had just argued In her motion to
quash the subpoena that the court should relieve “the
obligation of the AGO to produce” certain information,
including “[i]nformation concerning the health or
medical or psychological treatment of individuals.”
Ex. 23.

114. On September 17, 2013, Foster sent me an e-

mail stating: “Our position is that viewing the seized
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evidence is irrelevant to any case other than

Farak®s.” Ex. 26.

115. On October 2, 2013, Foster and | appeared
before Judge Kinder to argue the motion to inspect the
evidence seized from Farak’s car and the Rule 17(a)(2)
motion for OAG correspondence. Ex. 28.

116. During this hearing, Foster continued to
characterize the undisclosed items in Farak’s car as
“jJust irrelevant evidence.”

117. OFf course, i1t was not irrelevant evidence.
As Sergeant Ballou had acknowledged in his February
2013 e-mail, and as OAG attorneys had acknowledged in
their Prosecution Memo, it contained evidence of
Farak’s drug use.

VI. The OAG does not pursue Farak’s offer to describe
her drug use, and the Superior Court decides
cases based on incorrect information.

118. On the morning of the October 2, 2013,
hearing before Judge Kinder, Farak’s defense attorney
Elaine Pourinski e-mailed AAG Kaczmarek to ask why she
had not responded to a previous e-mail regarding a
proffer agreement. Ex. 29.

119. AAG Kaczmarek forwarded attorney Pourinski’s
e-mail to AAG Verner, stating that Farak was willing

to “do a proffer regarding the scope of her drug use
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in exchange for state and federal immunity against
future charges.” The e-mail iIncluded the (seemingly
sarcastic) remark that “[t]he DAs in Western MA would
love this” (emphasis added). Ex. 29.

120. On October 2, 2013, AAG Verner e-mailed AAG
Kaczmarek to say that he would pass along attorney
Pourinski’s overture to First Assistant Edward
Bedrosian, Jr. Ex. 29.

121. To my knowledge, the OAG did not accept
Farak®s offer to explain the scope of her drug use iIn
exchange for immunity. But neither did the OAG indict
Farak for crimes other than those known to the OAG on
the date of her arrest in 2013.

122. Presumably based on AAG Foster’s
representations in relation to the hearing on October
2, 2013, Judge Kinder denied my motion to inspect the
OAG’s evidence. Ex. 30.

123. On October 30, 2013, Judge Kinder decided

Commonwealth v. Cotto. This was the first of a series

of post-conviction rulings “conclud[ing] that [Farak]
removed controlled substances from samples that she
was charged with testing” and that she “was doing so

in the summer of 2012.” Ex. 31.
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124. Under these rulings, relief was denied to my
clients, Mr. Penate and Mr. Rodriguez, and to other
defendants.

125. For example, Judge Kinder denied Mr.
Penate’s motion to dismiss on November 4, 2013, ruling
that Farak’”s misconduct, “while deplorable,
postdate[d] the testing in this case.” Ex. 32.

126. Mr. Penate was subsequently convicted at
trial, on December 13, 2013, of a single count of
distributing a Class A substance as a subsequent
offender. Ex. 33.

127. He received a sentence of not less than five
and not more than seven years iIn state prison. He
remains incarcerated to this day.

VI1. Under court order, the OAG finally permits all
the evidence of Farak’s drug use to be inspected

128. On January 6, 2014, Farak pled guilty to the
charges against her.

129. On June 23, 2014, I sent AAG Foster an e-
mail on behalf of my client Wayne Burston asking
whether, In light of the end of the Farak
investigation, 1 would be permitted to “view the
evidence seized from, among other places, her car.”

Ex. 34.

26



130. AAG Foster did not respond.

131. On July 21, 2014, 1 filed another motion to
inspect on behalf of Mr. Burston. Ex. 35.

132. This motion was allowed.

133. On October 30, 2014, 1 went to the OAG at
One Ashburton Place with a private investigator and
reviewed three banker’s boxes of materials under the
supervision of a state trooper.

134. During this inspection 1 discovered dozens
of pages related to Farak’s treatment for drug
addiction, including the aforementioned ServiceNet
Diary Card. More than 14 months had passed since 1
first subpoenaed AAG Kaczmarek In order to seek
evidence of pre-2012 drug use by Farak; more than a
year had passed since Judge Kinder first held a
hearing on the timing and scope of Farak’s misconduct.

135. Two days later, on November 1, 2014, 1 sent
AAG Patrick Devlin a letter alerting him to my
discovery. Ex. 36.

136. Twelve days later, on or about November 13,
2014, AAG Verner sent Northwestern District Attorney
David E. Sullivan a letter providing 289 pages of

previously-undisclosed materials relating to Farak,
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including the ServiceNet Card and other “mental health
worksheets” seized from Farak’s car. Ex. 37.

137. AAG Verner acknowledged these materials
contained “potentially exculpatory information” that
his office had an “obligation” to disclose.

138. AAG Verner’s letter did not mention,
however, that his office had been in possession of
this exculpatory information for 22 months.

VII1. Ongoing proceedings relating to the OAG’s
handling of Farak matters

139. On February 20, 2015, in response to motions
filed by attorneys Rebecca Jacobstein, Glynnis
MacVeety, and me, Judge Kinder ordered Anna Kogan,
Servicenet, Inc., and the Hampden County Sheriff to
produce records related to the treatment of Ms. Farak.
Ex. 38.

140. In March 2015, Attorneys Jacobstein,
MacVeety, and | signed protective orders and reviewed
the records furnished by these third parties. These
records revealed drug use by Ms. Farak at the Amherst
Drug Lab dating back to 2004 or 2005.

141. On April 8, 2015, this Court issued its

opinion iIn the Cotto case, which called for a fuller

investigation of Farak’s misconduct.
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142. In response to the Cotto opinion, the OAG
finally investigated Farak and, on April 1, 2016,
completed a report describing significant misconduct
starting in late 2004 or early 2005, and lasting until
Farak’s arrest in January 2013.

143. At a hearing on June 6, 2016, Berkshire
District Attorney David Capeless, the President of the
Massachusetts District Attorneys Association, stated
that all eleven District Attorneys agreed that Farak
defendants were entitled to the same conclusive
presumption of misconduct furnished to Dookhan

defendants in this Court’s Scott decision.

144 . Once outstanding discovery iIs provided, it
iIs anticipated that a week-long evidentiary hearing
addressing issues related to misconduct on the part of
the OAG will take place later this fall.

145. The OAG’s protracted refusal to produce
exculpatory evidence — or even acknowledge its
existence — kept crucial information from defense
attorneys about the scope of Farak’s misconduct.

146. The OAG’s actions caused Judge Kinder to
adopt a mistaken cut-off date for Farak’s misconduct
and to decide defendants” rule 30 motions based on a

misapprehension of the facts.

29



147. The OAG’s actions also led this Court to
decide Cotto based on an incomplete record.

148. Mr. Rodriguez was one of several post-
conviction defendants who: (i) won a motion to stay
his sentence shortly after Farak’s arrest; and {ii)
was forced to return to state prison when he later

lost his Rule 30 motion.r

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY THIS

249 pay oF JUNE, 2016

LukE'Ryan

BBO #664999

SASSON, TURNBULL, RYAN & HCOSE
100 Main Street, 3rd Floor
Neorthampton, MA 01060

{413) 586-4800

(fax} (413) 582-6419
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Depariment of Public Health
State Laboratory Instifute
Amherst, MA 01003

DEVAL L. PATRICK

Governor ' : 413-545-2601

TIMGTHY P MURRAY
autenant Governor

JUDYALH BIGBY, M.D,, Sesrotary

JOHN AUERBAGH, Commissiener )
DATE RECEIVED: 10/25/2011
DATE ANALYZED: 12/22/2011

No. All-04063

I hereby certify thalt the Powder ' S
Contained in 2 glassine bags MARKED: All-04063
Submitted by Detective Kevin Burnham of the Springfieid Police

Has been examined with the following results:

The powder was found to contain:
Heroin, "(diacetylworphine) as defined in Chapter 94 C, Controlled Substance

Act, Section 31, Class A,
2 items were received and 1 was selected and analyzed. .

NET WEIGHY: © 0.03 grams (analyzed item only)

DEFENDANT: Rolando Penate

'

—

ASSISTANT ANALYST ‘%F‘.glja Farak

On this Tuesday, December 27, 2011, before me, the undersigned notary public, personally appeared the above
slgned subscriber, having proved to me through Depariment of Public Health documéntation to be the person
whose name Is signed on this ceriificate and to be an assistant analyst of the Department of Public Heaith, and who
swore to me that the contenis of this document are fruthful and accurate o the best of his/her knowledge and

pefief.

N

Sharon A, Salem
Notary Public:

Commonweaith of Massachuselts .
My commisslon explres on )
Seplember 22, 2017 4’

Sharon A. Salem, NOTARY PUBLIC
My commission expires on September 22, 2017

Chapter 111, Section 13 of the General Laws
This cerfificate shall be sworn to before a Justice of the Peacs or Notary Public, and the jurat shall contain a

statement that fhe subscriber is the analyst or assistant analyst of the department. When properly executed, it shall
be prima facle evidencs of the composition, quality, and the net weight of the narcofic or other drug, polson,
medicine, or chemicat analyzed, and the court shall take judicial notice of the signature of the analyst or assistant .

analyst, and of the fact that he/she is such,

1'1 “1 - Paf;E:-
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L, PATRICK

Governor : 41 3-545-2601

TIROTHY P, MURRAY
Eiautenant Governor

JUDYAKN BIGBY, M.D.,, Secrelary

JOHN AVERBAGH, Commissioner
DATE RECEIVED: 11/1i6/2011

DATE ANALYZED: 01/09/2012
NO. AlL-04280

I hexeby certify that the Powder o
Contained in 3 glassine bags MAREED: All-04280
Submitted by Detective Kevin Burnham of the Springfield Police

Has been examined with the following results:

The powder was found to contailn:

Heroin, (diacetylmoxphine) as defined in Chapter 94 C, Controlled Substance
Act, Section 31, Class A. '

3 iltems were received and 1 was selected and analyzed.

NET WEIGHT: - 0.02 grams {analyzed item only)

DEFENDANT: Reolandc Penate, etal

*

{ A l
ABSISTANT ANALYST Sozaéa Farak

On this Monday, January 09, 2012, before me, the undsrsigned notary public, personally appeared the above
signed subscriber, having proved to me through Depariment of Public Health documentation to be the person
whose name is signed on this certificate and to be an assistant analyst of the Depariment of Public Health; and who
swore to me that the contents of this document are truthful and accurate to the best of hisfher knowledge and
belief.

Sharon A, Salem
Notary Public

Commonwealth of Massachuselts
My commission explres en
Septamber 22, 2047 d

Sharon A. Salem, NOTARY PUBLIC
My commission expires on September 22, 2017

Chapter 111, Section 13 of the General Laws
This certificate shafl be swom to before a Justice of the Peace or Netary FPublic, and the jurat shall contain a
- statement that the subscriber is the analyst or assistant analyst of the department. When properly executed, it shall
! be prima facie evidence of the composition, quaiity, and the net weight of the narcotic or other drug, poison,
medicine, or chemical analyzed, and the court shall take Judicial notice of the signature of the analyst or assistant
analyst, and of the fact that he/she is such.
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The Commonwealth of Massachusetts.
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L. PATRICK

Governor 41 3-545—2601

TISOTHY P. MURRAY
Ltzutanant Goveraor *

JUDYANH BIGBY, K.D,, Secrelary

JOHM AUERBAGH, Commissianer
, ' DATE RECEIVED: 11/16/2011

DATE ANALYZED: (01/09/2012
No. All-04281 '

I hereby certify that the Powder
Contained in 1 glassine bag MARKED:; BAll-04281
Submitted by Detective Kevin Burxnham of the Springfield Police

Has been examined with the following results:
The powdexr was found to contain:
Heroin, (diacetylmorphine) as defined in Chapter 94 C, Controlled Substance

Act, Section 31, Class A.

NET WELGHT: 0.02 grams

DEFENDANT: Rolando Penate, etal

4 N

. - ) i
ASSISTANT ANALYST Sén%l Farak

" On this Monday, January 08, 2012, before me, the undersigned notary publie, personally appeared the above
signed subseriber, having proved to me through Department of Public Heafth decumentation to be the person
whose name Is signed on this certificate and to be an assistant analyst of the Department of Public Heallh, and who
swaore to me that the contents of this document are truthful and accurate to the best of his/her knowledge and

belief.

N -
Sharon A, Salem

Notary Public

Commonwaalth of Massachusetts
My commission explres en
Seplember 22, 2017 d

Sharon A.Balem, NOTARY PUBLIC .
My commisslon expires on September 22, 2017

Chapter 111, Section 13 of the General Laws
This certificate shall be sworn fo before a Justice of the Peace or Notary Public, and the jurat shall contain a
* statement that the subscriber Is the analyst or assistant analyst of the department. When properly executed, it shall
i be prima facle evidence of the compaosition, quality, and the net weight of the narcotic or other drug, poison,
medicine, or chemical analyzed, and the court shall take judicial notice of the signature of the analyst or assisiant

analyst, and of the fact that he/she Is such.
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The Commonwealth of Massachusetts
Executive Office of Health and Hunian Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L, PATRICK

Govemor 41 3-545-2601

TIMOTHY P. MURRAY
Liettlenant Governor

JUDYANN BIGBY, M.D,, Secrefary

JOHMN AUERBAGH, Commisslonér
DATE RECEIVED: 11/16/2011

DATE ANALYZED: 01/09/2012
Mo, ALL-04282 ]
I hereby c¢ertify that the Powder ]
Contained in 10 glassine bags MARKED: All-04282
Submitted by Detective Kevin Burnham of the Springfield rolice

Has been examined with the following results:
The powdexr was found to contain:
Heroin, {diacetylmorphine} as defined in Chapter 94 C; Controlled Substance

Act, Section 31, Class A.
10 items were received and 1 was selected and analyzed

NET WEIGHT: 0.02 grams {(analyzed item only}

DEFENDANT: Rolando Penate, etal

LN

)

ASSISTANT ANALYST Sé)rﬁa Farak

‘On this Monday, January 09, 2012 hefore me, the undersigned notary pubiic, personally appeared the above
signed subscriber, having proved to me through Department of Pubitc Health documentation to be the person

~ whose name is signed on this certificate and to be an assistant analyst of the Department of Public Health, and who
swore to me that the contents of this docurnent are truthful and accurate to the best of hisfher knowledge and

belief.

N

Sharon A, Salem
Notary Public

Commonwealth of Massachusetls :
My commission explres on :
September 22, 2017 4

Sharon A."Balem, NOTARY PUBLIC
My commission expires on September 22, 2017

Chapter 111, Section 13 of the General Laws:

This certificate shall be sworn o before a Justice of the Peace or Notary Public, and the jurat shall contain a
statement that the subscriber is the analyst or assistant analyst of the deparfment. When properly executed, it shall
. be prima facie evidence of the composition, quality, and the net welght of the narcotic or other drug, poison,
medicine, or chemlcat analyzed, and the court shall take judicial notice of the signature of the analyst or assistant
analyst, and of the fact that hefshe is such,
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The Commonwealth of Massachusetis
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

BEYAL L. PATRICK

Govemot 41 3"‘545"260’[

TRAOTHY P. MURRAY
Lisutepant Govemor

UDYANN BIGBY, M.D,, Secretary

OHN AYERBACH, Commissioner
DATE RECEIVED: 11/16/2011

— DATE-ANALYZED: 01/09/2012
NO, AlLlL-04283

I hereby certify that the Powder
Contained in 13 glassine bags MARKED: Al1-043283
Submitted by Detective Kevin Burnham of the Springfield Police '

Has been examined with the following resultsa:
The powder was found to contain:
Hexoin, {(diacetylmorphine} as defined in Chapter 94 ¢, Controlled Substanc:e'

Act, Section 31, Class A,
The identification of the contents of the 13 glassine bags was determined by

analysis of a representative gample of 3 glassine bags. The net weight of the
13 glasgsine bags was derived from the average weight of the sampled glassine

{ hags.
WET WBIGHT: 0.37 gramg

DEFENDANT: Rolando Penate, etal

-
=

E

ASSTISTANT ANALYST Sjon;{ a Farak
On this Monday, January 09,'2012, before me, the undersigned notary public, personally appeared the above
signed subscriber, having proved td me through Depariment of Public Healih documeniation to be the person
whose name is signed on this cerificate and to be an assistant analyst of the Bepartment of Public Health, and who
swore fa me that the contents of this document are truthful and accurate {o the best of histher knowledge and®

belief,

Sharon A, Salern
Motary Public
Gommeonwealth of Massachuseits

My commission expires on
September 22, 2017 £

Sharcn A. Salem, NOTARY PUBLIC
My commission explras on Ssptember 22, 2017

Chapter 111, Seclfon 13 of the General Laws
This certificate shall be sworn to before a Justice of the Peace or Notary Public, and the jurat shall contain a

i statement that the subscriber is the analyst or assistant analyst of the depariment. When properly executed, it shali
be prima facie evidance of the composition, quality, and the net weight of the narcatic or other drug, polsen,
medicine, or chemical analyzed, and the court shall take judicial notlce of the signature of the analyst or assistant

analyst, and of the fact that he/she is such.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amberst, MA 01003

DEVAL LPATRICK

Govamor 413-545-2601

TIMOTHY P. MURRAY
Lizutgnant Govemor

JUDYANN BIGBY, WD, Secrelary

JOHH AUERBAGH, Commissi
O AGH, Commissloner DATE RECEIVED: 11/16/2011
DATE ANALYZED: 0L1/09/2012

NG, BAll-04284

I hereby certify that the White Powder
Contained in 1 plastic packet MARKED: All-04284
gubmitted by Detective Kevin Burnham of the Springfield Police

Has been examined with the following results:
The white powder was found to contain: .
Cocaine, a derivative of Coca leaves, as defined in Chapter 24 C, Control led

Substance Act, Section 31, Class B.

f NET WEIGHT: 0.10 grams

DEFENDANT: Rolando Penate, etal

) 4
ASSISTANT ANALYST Scf’n?{a. Fara&:

On this Monday, January 08, 2012, before me, the undersigned notary public, personally appeared the above
signed subscriber, having proved to me through Deparfment of Public Health decumentafion to be the person
whose name is signed on this certificate and to be an assistant analyst of the Depariment of Public Health, and who
swore to me that the contents of this document are truthful and accurate to fhe best of histher knowledgs and

beiief.

Sharon A. Salem
Nolary Public

Commonwesalth of Massachusetls )
1y commisslon expires on
Septembar 22, 2017 4

Sharon A, Salem, NOTARY PUBLIC
My commission eXpires on September 22, 2017

Ghapter 111, Section 13 of the General Laws
This certificate shall be sworn to before a Justice of the Peace or Notary Public, and the jurat shall contain a
. staternent that the subscriber is the analyst or assistant analyst of the department. Whén properly executed, i shall
' be prima facie evidence of the composition, quality, and the net weight of the narcatic or other drug, poison,
medicine, or chemical analyzed, and the court shall take judiclal notice of the signature of the analyst or assistant

analyst, and of the fact that he/she is such,
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory institute
DEVAL L PATRICK Armherst, MA 01003
Goveror 413-545-2601

TitSOTHY P. MURRAY
Lievtenant Governor

JUDYAHH BIGSY, M.D., Sectetary

JOHN AUERGACH, Commissloner '
DATE RECEIVED: 11/16/2011
DATE ANALYZED: 01/09/2012

No, BA1L-04285

T hereby cerl:i*rfy that the White Powder
Contained in 1 plastic packet MARKED: Al1L-04285
Submitted by Detective Kevin Burnham of the Springfield Police .

Has been examined with the followlng results:

The white powder wag found to contain:
Cocaine, a derivative of Coca leaves, as defined in Chapter 94 ¢, Coritrolled

Substance Act, Section 31, Class B.

NET WELGHT: 0.10 gramsg

DEFPENDANT: Rolando Penate, etal

™

1
ASSISTANT ANALYEST Sg!nja Farak

On this Monday, January 08, 2012, before me, the undersigned notary public, personally appeared the above
signed subscriber, having proved to me through Depariment of Public Health documentation to be the person
whose namé Is signed on this certificate and fo be an assistant analyst of the Department of Public Health, and who
swore {o me that the contents of this document are truthful and accurate lo the best of hisfher knowledge and

bellef.

&

Sharon A, Salem
Notary Public

Commonwealih of Massachuseits
My commission expires on
September 22, 2017 4

Sharon A. Salern, NOTARY PUBLIC
My commission expires on September 22, 2017

Chapter 111, Section 13 of the General Laws
This certificate shall be sworn to before a Justice of the Peace or MNotary Public, and the jurat shall contain 2

staternent that the subscriber Is the analyst or assistant analyst of the department. When properly executed, it shall
be prima facle evidence of the composition, quality, and the net weight of the narcofic or other drug, poison,
medicine, or chemical analyzed, and the court shall take judicial notice of the signature of the analyst or assistant

analyst, and of the fact that hefshe is such,
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L. PATRICK

Sorenor | 413-545-2601

TIMOTHY P. MURRAY
Lieutenant Governor

JUDYAHN BIGBY, M.D,, Secretary

JORN AUERBACH, Commlssi
ommissionar DATE RECEIVED: 11/16/2011
' DATE ANALYZED: 01/09/2012

NOo. AlLL-04286

I hereby certify that the White Powder
Contained in 9 plastic packets MARKED: All-04286
gSubmitted by . Detective Kevin Burnham of the Springfield police

Has been examined with the following rasulte:
The white powder was found to contain: ‘
Cocaine, a derivative of Coca leaves, as defined in Chapter 94 C, Controlled

Substance Act, Section 31, Class B.
9 items were received and 1 was gelected and analyzed,

NET WEIGHT: 0.11 g}:ams {analyzed item only)

bEFENDAI\iT: Rolande Penate, etal

™

=%
ASSISTANT ANALYST Solnj# Farak

On this Monday, January 0g, 2012 before me, the undersigned notary public, personally appeared the above
sighed subscriber, having proved to me through Department of Pubfic Health documentation to be the person
whose name is signed on this certificate and to be an assistant analyst of the Departrnent of Public Heaith, and who
swore to me that the contents of this document are fruthful and accurate 1o the best of histher knowledge and * ~

belief,
N

Sharon A, Salem
Notary Public

Commonweaith of Massachusetis
#y commisslon expires on
Seplamber 22, 2017 a

Sharon A, Salem, NOTARY PUBLIC
My commission expires onh September 22, 2017

Chapter 111, Section 13 of the General Laws

This certificate shall be sworn to befors a Justice of the Peace or Notary Public, and the Jurat shail contain a
{ statement that the subscriber lg the analyst or assistant analyst of the department. When properly executed, it shall
be prima facie evidence of the composition, qualiy, and the net weight of the narcotic or other drug, peison,
medicine, or chemical analyzed, and the courf shall take judiclal notice of the signature of the analyst or assistant

analyst, and of the fact that hefshe is stich.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L, PATRICK

Govaraor ' ' 4 1 3"545-2601

TILOTHY P, MURRAY
Llsufenant Govermor

JUDYANN BIGRY, M.D., Sacrelary

JOHH AUERBACH, Commissioner _
DATE RECEIVED:; 11/186/2011

DATE ANALYZED: 0L/0%/2012
No., ALL-04287 -

I hereby certify that the Powderx
Contained in 2 glassine bagsg ' MARKED: A11-04287
Submitted by Detec_:tive Kevin Burnham of the Springfield Police

Has been examinad with the following results:
The powder was found to contain:
Heroin, {diacetylmorphine} as defined in Chapter 94 C, Controlled Substance

Act, Section 31, Clase A.
2 items were recelved and 1 was selected and analyzed.

NET WEIGHT: 0.02 ~ grams {analyzed item only)

DEFENDANT: Rolando Penate, etal

—
ASSISTANT ANALYST Soé Farak

On this Monday, January 09, 2012, before me, the undersigned notary public, personally appearsd the above .
signed subscriber, having proved to me through Department of Public Health documentation fo be the person
whose name is signed on this certiflcate and to be an assistant analyst of the Department of Public Health, and who
swore to me that the contents of this document are truihiul and-accurate to the best of histher knowledge and

belief.

Sharon A, Salem
Notary Public

Commonwealth of Massachusslis
My commission expires on
Septomber 22, 2017 4

Sharon A, Salem, NOTARY PUBLIC
My commission expires cn September 22, 2017

Chapter 111, Section 13 of the General Laws
This certificate shall be sworn o before a Jusfice of the Peace or Notary Public, and the jurat shall contain a
.- statement that the subscriber is the analyst or asslstant analyst of the department. When properly executed, It shali
' be prima facle evidence of the composition, quality, and the net welght of the ndarcotic or other drug, poisen, '
medicine, or chemical analyzed, and the court shali fake judiclal notice of the signature of the analyst or assistant

analyst, and of the fact that Hefshe Is such,
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Arnherst, MA 01003

DEVAL L. PATRICK

Govemor . 41 3-545"2601

TIROTRY P. JURRAY
Ligutenant Sovemor

JUDYANH BIGBY, LD, Sscretary

JOHN AUERBACH, Commissloner
DATE RECEIVER: 11/16/2011

DATE ANALYZED: 01/09/2012
NG, All-04288

I hereby certlfy that the Powder
Contained in 10 glassine bags MARKED:. All-04288
Submitted by Detective Xevin Burnham of the Springfield Police

Has heen examined with the following results:
The powder wag found to contain:
Heroin, {diacetylmorphine} as defined in Chapter 94 C, Controlled Subcstance

Act, Section 31, Class A.
10 items were recelved and 1 was selected and analyzed.

NET WEIGHT: 0.01 grams {analyzed item only)

DEFENDANT: Rolando Penate, etal

[

. - . ]
ASSISTANT ANALYST donga Farak

On this Monday, January 09, 2012, befors me, the undersigned nofary public, personally appeared the above

signed subscriber, having proved to me threugh Depariment of Public Health documentation te be the person .
whose name is signed on ihis certificate and o be an assistant analyst of the Department of Public Health, and who
swore fo me that the contents of this doctiment are truthful and acctrate to the best of his/her knowledge and

belief,

N

Sharon A, Salem
Notary Public

Commonweaith of Massachusetts
My commission explres on
Seplember 22, 2017 é

Sharon A. Salem, NOTARY PUBLIC
My commission sxpires on September 22, 2017

Chapter 111, Section 13 of the General Laws

This certificate shall be sworn to before a Justice of the Peace or Notary Public, and the jurat shall contain a

' stalement that the subscriber is the analyst or assistant analyst of the department. When properly executed, it shall
be prima facle svidence of the corposition, quality, and the net weight of the narcolic or other drug, poison,
medicine, or chemical analyzed, and the court shall take judicial notice of the signature of the analyst or assistant
analyst, and of the fact that he/she is such.
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The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L. PATRICK

Governor ) 41 3-545-2601

TIMOTHY P, MURRAY
Lisufenant Governor

JUDYANH BIGBY, }.D., Sscrelary

JOHN AUERBACH, Commissloner
DATE RECEIVED: 11/16/2011
DATE ANALYZED: 01/09/2012

NO. All-04288%

I hexeby certify that the White Powder
Contained in 1 plastic bag - MARKED: All-04289
.Submitted by Detective Kevin Burnham of the Springfield Police

Has been examined with the following results:
The white powder was found to contain;: o
Cocaine, a derivative of Coca leaves, as defined in Chapter 94 ¢, Controlled

Substance Act, Section 31, Class B.

NET WELGHT: 6.57 grams

DEFENDANT: Rolando Penate, etal
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i - /
ASSISTANT AMNALYST ) éox?éa Faxrak

On this Monday, January 09, 2012, before' ine, the tndersigned notary puiblic; personally appeared the above
signed subscriber, having proved to me through Depariment of Public Health documentation to be the person
whose name is signed on this certificate and fo be an assistant analyst of the Department of Public Heaiih, and who
swore to me that the contents of this document are truthful and accuraté to the best of hisfher knowledges and

belief. .

5

Sharon A, Salem
Notary Public

Commaonweallyy of Massachusells
My commission explies on
September 22, 2017 4 ‘

Sharon A, Balern, NOTARY PUBLIC
My commission expires on Septemier 22, 2017

Chapter 111, Sectlon 13 of the General Laws
This cerificate shall be swoin to before a Justice of the Peace or Notary Public, and the jurat shall contain a
f statement that the subscriber Is the analyst or assistant analyst of the department. When properly executed, it shall
’ be prima facie avidence of the composition, quality, and the nat weight of the narcetic or other drug, poison,
medicine, or chemical analyzed, and the court shall take judicial notice of the signature of the analyst or assistant

analyst, and of the fact that hefshg is such.

11-12-153511-2 DA DISCOVERY - PAGE: 99



The Commonweaith of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
State Laboratory Institute
Amherst, MA 01003

DEVAL L. PATRICK

Govervor 7 413-545-2601

TIROTHY P. MURRAY .
Lieulenant Governor

JUDYANH BIGBY, M.D., Secrelary

JOHN AUERBACH, Commissioner
DATE RECEIVED: 11/16/2011

DATHE ANALYZED: 01/09/2013
No. All-04230 o

1 hereby certify that the White Powder
Contained in 1 paper fold MARKED: Al11-04290
" Submitted by Detective Kevin Burnham of the Sprlngfleld Police

Has been examined with the follewing results:
The white powder wag found to contain:
Cocaine, a derivative of Coca leaves, as defined in Chaptexr 94 ¢, Controlled

Substance Act, Section 31, Class B.

NET WEIGHT: 0.09 gramse

DEFENDANT: Rolando Penate, etal

ASSTETANT ANALYST Sén}é Farak

On this Monday, January 09, 2012, before me, the undersigned notary public, personally appeared the above
signed subscriber, having proved fo me through Department of Public Health documentation to be the person
whose name Is signed an this certificate and to be an assistant analyst of the Department of Public Heaith, and who
swore to rne that the contents of this docu ment are truthful and accurate to the best of hisfher knowiedge and

belief.

Shaton A Salem
Motary Publle

Commonwealth of Massachusetls
My commission expires on :
September 22, 2017 4 -

Sharon A. Salem, NOTARY PUBLIC
My commission expires on September 22, 2017

Chapter 111, Sectlon 13 of the General Laws

This certificate shall be sworn to before a Justice of the Peace or Notary Public, and ihe Jurat shall contain a
statemant that the subscriber is the analyst or assistant analyst of the department. When properly executed, It shall
he prima facle evidence of the composition, quality, and the net welght of the narcofic or other drug, poigon,
medicing, or chemical analyzed, and the court shall take judicial notice of the signature of the analyst or assistant

analyst, and of the fact that hefshe is such.
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EXHIBIT 2



From: Kaczmarek, Anne (AGO)

Sent: Thursday, January 24, 2013 9:47 AM
To: Ballou, Joseph (AGO)
Subject: RE: Call from Hampden DAs Office

Please don’t let this get more complicated than we thought. If she were suffering from back injury- maybe she
took some oxys?

From: Ballou, Joseph (AGO)

Sent: Thursday, January 24, 2013 9:16 AM
To: Kaczmarek, Anne (AGO)

Subject: FW: Call from Hampden DAs Office

Just talked to ADA Dillon about her cocaine case that was light by 4 grams. Sonja Farak tested it back in
2005 and the defendant has already served his sentence. The ADA thinks the difference in wait could be
accounted for because of the weight of packaging, the drying of the product, and any inaccuracy in the police
scale. The Defendant has won a new trial on another issue, but we have some time before the next hearing.

Joe

From: Ballou, Joseph (AGO)

Sent: Wednesday, January 23, 2013 4:41 PM
To: Kaczmarek, Anne (AGO)

Cc: Irwin, Robert (AGO)

Subject: FW: Call from Hampden DAs Office

Anne,

We just got back from talking to the ADA. Turns out it is just one drug sample (2 defendants). The
Springfield Police report shows 51 Oxycodone pills were seized on March 16, 2012. Sonja Farak conducted the
analysis on May 8, 2012, but now there are 61 pills. The cert shows no controlled substances found. The police
officer thinks the pills look different than the ones he seized. Unfortunately, he did not describe the pills I his
report.

The codefendants are not held, and their next court date is January 31st. They were also charged with
possession of cocaine and a firearm. The cocaine was also analyzed by Farak on the same date and seems
normal. The reports, analysis, and search warrant are attached.

I have the numbers for the Springfield officers and can interview them later. I'm hoping it's not too pressing
since no one is held.

While I was there, she told me another ADA has a cocaine case that was light by 4 grams (102 grams when
weighed by the police w/packaging and yet certified as 98 grams by Farak). She was upset because they
missed the 100 gram threshold. 4 grams seems like a lot for packaging. But how accurate was the police scale,
ete?



I'm a little skeptical because neither of these cases seem to fit the scheme that we think Farak was
perpetrating. In our cases, she was certifying the drugs correctly, then stealing/replacing drugs. They also go
back a lot further than the cases we are looking at. Still, it warrants investigation of course.

Joe

From: Ballou, Joseph (AGO)

Sent: Wednesday, January 23, 2013 1:21 PM
To: Kaczmarek, Anne (AGO)

Subject: Re: Call from Hampden DAs Office

I'm hoping

----- Original Message -----

From: Kaczmarek, Anne (AGO)

Sent: Wednesday, January 23, 2013 01:19 PM

To: Ballou, Joseph (AGO); Irwin, Robert (AGO); Verner, John (AGO)
Subject: RE: Call from Hampden DAs Office

Is there a slim possibility that in a previously written report by the submitting officer, that he described the
pills?

From: Ballou, Joseph (AGO)

Sent: Wednesday, January 23, 2013 12:37 PM
To: Irwin, Robert (AGO); Verner, John (AGO)
Cc: Kaczmarek, Anne (AGO)

Subject: RE: Call from Hampden DAs Office

I have an appointment with the ADA for 2:30. She said the Springfield Officer told her last Tuesday he
submitted 51 Oxy tablets to the lab. It came back negative for controlled substance. He said he examined the
bag and found that it now contains 61 tablets and that they are not the same tablets he submitted.

I'll get all of this in writing.

Joe

From: Irwin, Robert (AGO)

Sent: Wednesday, January 23, 2013 10:39 AM

To: Verner, John (AGO)

Cc: Ballou, Joseph (AGO); Kaczmarek, Anne (AGO)

Subject: Re: Call from Hampden DAs Office

Agree. Joe make sure you document everything.

Sent from my iPhone

On Jan 23, 2013, at 10:37 AM, "Verner, John (AGO)" <John.Verner@MassMail.State. MA. US> wrote:

> Yes

> From: Ballou, Joseph (AGO)
> Sent: Wednesday, January 23, 2013 10:35 AM



> To: Verner, John (AGO); Kaczmarek, Anne (AGO)

> Cc: Irwin, Robert (AGO)

> Subject: RE: Call from Hampden DAs Office

>

> I can call the ADA and get more info if that's alright with everyone.
>

> Joe

> From: Verner, John (AGO)

> Sent: Wednesday, January 23, 2013 10:33 AM

> To: Kaczmarek, Anne (AGO); Ballou, Joseph (AGO)
> Cc: Irwin, Robert (AGO)

> Subject: RE: Call from Hampden DAs Office

>

> | think we should look into it.

> From: Kaczmarek, Anne (AGO)

> Sent: Wednesday, January 23, 2013 10:30 AM

> To: Ballou, Joseph (AGO)

> Cc: Verner, John (AGO); Irwin, Robert (AGO)

> Subject: RE: Call from Hampden DAs Office

>

> I think this is the tip of the iceberg. I think your idea of statements & seizing evidence is good. We might also
want to start with Springfield PD to see if they can start an inventory of their drug evidence - whether Farak
was chemist or not.

> Bobby/John: thoughts?

>

> From: Ballou, Joseph (AGO)

> Sent: Wednesday, January 23, 2013 10:23 AM

> To: Kaczmarek, Anne (AGO)

> Cc: Verner, John (AGO); Irwin, Robert (AGO)

> Subject: Call from Hampden DAs Office

>

> Anne,

>

> 1 got a message from Hampden ADA Karen Southerland (413) 505-5684 regarding a Sonja Farak drug case
she has with 2 codefendant's. Springfield Police told her that one of the drug samples appears to have been
tampered with, and one of the samples contains fewer pills than originally seized. I haven't called Ms.
Southerland back yet.

>

> I'm inclined to go seize the evidence and take statements, but I'm also concerned that this may the first of
many such calls.

>

> Joe

>

>




EXHIBIT 3



A search warrani inust be executed as soon as reasonably possible after its issuance, and in any
case may not be validly executed more than 7 days after its issuance. The executing officer nust
Sile his or her retvrn with the court named jn the warrant within 7 days afler the warrant is
. issued, G.L. ¢. 276, §34.

This search warrant was issued on January 19, 2013, and 1 have executed it as follows;

The following is an inventory of the property taken purstant to this search warran:

10

11

12

* Assorted lab paperwork

RETURN OF OFFICER SERVING SEARCH WARRANT

1 manila envelope "A08-02990 + 0289 containing evidence bag & unknown paper
1 envelope “For Jim Hanchett” .

1 Zip lock baggie containing multiple white capsules

Assorted lab paperwork -
Envelope "A11-03020 -> A1103022, 2-29-12 SFD V., Dimitry Bogo" containing lab paperwork

2 manila envelopes "A12-01204" and "A11-04545 -> A11-04546"

SR TRUE GOPY

Assorted lab paperwork

1 Zip lock bag containing white powder substance

R ‘:‘_/- ) ,' /"'
G -

1 Zip lock bag containing assorted pills Cif;l’s.,f'%&irli?f[i"‘ill?ﬂ*

E%."‘-i%f-}*;’i o

1 Envelepe "A11-01848-01848" "To Joseph Wentworth Northampton District ADA Michael Russo”
containing assorted lab paperwork & positive morphine test

1 Manila envelope "A10-04462" "To do" containing paperwork and multiple clear plastic bags (some cut
open). ' '

FARAK DISCOVERY ' PAGE: 3070



13 1large Mapila malling envelape with Hinton State Lab return address contammg 3 clear plastic bags (all
- cutopen) & 1 knife

14 1 Manila mailing envelope labeled 'return to sender' contains assorted lab paper work

15 1 Manila envelope "A0S-01405" containing assorted lab paperwork

16 1CVS pill bottle containing numerous orange pills & 1 CVS empty pill bottle fabeled® Sonja Farak"
17 1Clear glass beaker

18 Metal mesh, 1 metal rod, clear plastic baggie containing dark colored substance, wax paper containing
white chunk substance, and 1 clear, knotted, plastic baggie containing white chunk substance {That bag
was inside of 2 outer baggies.)

19 1CVS pill bottle labeled "Sonja Farak" "IC LAMOTRIGINE 150 MG," 1 CVS pill bottle labeled "Sonja Farak"
"IC ESCITALOPRAM 20 MG" .

20 1 MA DOT Certificate of Registration for MA Reg 80WI06, 2002 Volkswagen Golf, Black to Sonja Farak

2002 Vollkswagen Golf, Black, MA Reg 80W.J06, owned by Sounja Farak
This inventory was made in the presence of: Trooper Randy Thomas

I swear that this inventory is a true and detailed account of all the property taken by me on this
search warrant. - ”j

4
SIGNATURE OF PEBRSON MAKING SEARCH DATE AND TIME OF S\\'ORN A SUBSCRIBHD TOBEFORE

SEARCH (BREGAN)
« ﬁ%fﬂ?ﬂé‘ | Januarylgjmw -~4 L%WV

+ 0323 His
i Signature of Justice, Cletk- 1& gistrate or Assistant Cleek

Randy Thomas . Trooper

PRINTED NAME OF PERSON MAKING SEARCH TITLE QF PERSON MAKE DATE S\VORN/D SUSC%IBEI Q
SEARCH

Massachusetts State Police /-t’ wll M f?éf ﬁ? A T K/
n’/wéz//) * Vs f CINY

s S
o o //"(f 7.

| Gy f.ﬁﬁeiiﬁv!;,‘ztgi;‘ifﬁ?’
FARAK DISCOVERY N PAGE: 3071
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EXHIBIT 4



The Commonwealth of Massachusetts
Massachusetts State Police
Office of the Attorney General - West
1350 Main Street, Fourth Floor
Springfield, Massachusetts 01103

January 24, 2013

To: Detective Lieutenant Robert M. Trwin
SPDU AG, Commanding

From: Trooper Randy Thomas #2935
SPDU AG West

Subject: 13-034-4804-1003
Search warrant execution
Vehicle of Sonja FARAK

l. On 01-19-13 at 0323 hours, a search warrant was executed on a vehicle
owned by Sonja FARAK of 37 Laurel Park in Northampton. The search was of a 2002
Volkswagen Golf, color black, VIN: 9BWGK61J524069609, and bearing MA
registration 80WJO06 registered to Sonja J. FARAK. The search was conducted at the
State Police Barracks in Northampton at 555 North King St. in Northampton where the
vehicle had been secured the previous day. The search was conducted by Detective
Lieutenant Robert Irwin, Sergeant Joseph Ballou and I, Trooper Randy Thomas, all
assigned to the State Police Detective Unit of the Attorney General’s Office. Trooper
Christopher Dolan from the State Police Crime Scene Services Section photographed the
vehicle and evidence before and during the search.

2, The scarch commenced at 0323 hours. The following items were found in
the vehicle and were secured and seized into evidence:

1 1 manila envelope "A08-02990 + 0289" containing evidence bag &
unknown paper

2 1 envelope “For Jim Hanchett”
3 1 Zip lock baggie containing (34) white capsules
4 Assorted lab paperwork

BUREAU OF INVESTIGATIVE SERVICE
' MASS. STAIE POLICE "
Year/Dist/Crime/Case
13- 934 -~Y4809-~/003

Serial # ©e |

Coptan Supervisor

FARAK DISCOVERY PA @ 00002586

9 Assorted lab paperwork




13-034-4804-1003
Search warrant execution
Vehicle of Sonja FARAK

6

9

10

17

18

19

Envelope "A11-03020 -> A1103022, 2-29-12 SFD V. Dimitry Bogo"
containing lab paperwork

2 manila envelopes "A12-01204" and "A11-04545 -> A11-04546"

”is

Assorted lab paperwork
1 Zip lock bag containing white powder substance
1 Zip lock bag containing (10) assorted pills

1 Envelope "A11-01848-01849" "To Joseph Wentworth Northampton
' District ADA Michael Russo" containing assorted lab paperwork
& positive morphine test

1 Manila envelope "A10-04462" "To do" containing paperwork and
multiple clear plastic bags (some cut open).

| large Manila mailing envelope with Hinton State Lab return address
containing 3 clear plastic bags (all cut open) & 1 knife

| Manila mailing envelope labeled 'return to sender' contains assorted lab
paper work

1 Manila envelope "A09-01405" containing assorted lab paperwork

1 CVS pill bottle containing (19) orange pills & 1 CVS empty pill bottle
labeled" Sonja Farak"

| Clear glass beaker

Metal mesh, 1 metal rod, clear plastic baggie containing dark colored
substance, wax paper containing white chunk substance, and 1
clear, knotted, plastic baggie containing white chunk substance
(That bag was inside of 2 outer baggies.)

1 CVS pill bottle labeled "Sonja Farak" "[C LAMOTRIGINE 150
MG" containing (41.5) white pills & 1 CVS pill bottle labeled
"Sonja Farak" "IC ESCITALOPRAM 20 MG" containing (55)
white pills

FARAK DISCOVERY PAGE: 00002587



13-034-4804-1003
Search warrant execution
Vehicle of Sonja FARAK

20 1 MA DOT Certificate of Registration for MA Reg 80WJ106, 2002
Volkswagen Golf, Black to Sonja Farak

3. The search of the vehicle was completed at 0456 hours. A copy of the
search warrant was left in the vehicle.

-+ The car was re-secured at the Northampton Barracks and the evidence was
transported by Sergeant Ballou and Trooper Thomas to the Attornéy General’s Office at
1350 Main St. 4" Floor in Springficld where it was secured.

Respectfully submitted,

T RS A 3435
Randy Thomas
Trooper, Massachusetts State Police

Office of the Attorney General

(P8}

FARAK DISCOVERY PAGE: 00002588



EXHIBIT 5



From: Ballou, Joseph (AGO)

Sent: Thursday, February 14, 2013 3:31 PM

To: Kaczmarek, Anne (AGO)

Cc: Irwin, Robert (AGO); Verner, John (AGO)

Subject: FARAK Admissions

Attachments: Aritcles and Notes.pdf; Emotion Regulation Homework.pdf; Positive Morphine Test.pdf;

Emotion Regulation Worksheet.pdf

Anne,
Here are those forms with the admissions of drug use | was talking about. There are also news articles with
handwritten comments about other officials being caught with drugs. All of these were found in her car inside of the lab

manila envelopes.

Joe



Pittsfield.com

Bhetos

powered by 1BEIASHITES.COM

PoMome |

. Berkshires  Berkshire Chamber _ Bel

o - healta
Btts field
L0IN

Obituaries Events Green Park Square Soapbox

Education  Arts

=.iCéﬁéless Statementnbri Steroid Progén

i | Staff Reports, Like
| 06:51PM / Tuesday, March 28, 2011 1
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PITTSFIELD, Mass. — The articles, rumors and blogs about the

investigation into the use of steroids by local law enforcement officers has
prompted the district attorney to address the ongoing investigation through a |
stalement released on Tuesday afternoon. !

1

[
District Attorney David F. Capeless revealed the name of the state trooper |
implicated in the probe, Daniel Gale, and confirmed that Pittsfield Police |
Officer David Kirchner was removed as a member of the Berkshire County
Drug Task Force.

Indications that the investigation was undertaken by authorities outside the
county were confirmed in Capeless' statement. The district attorney says the
allegations of steroid use were brought to his atiention after a "local police
department was conlacted by a federal agency.” Capeless does not state
which police department or which agency (the U.S. Postal Service has told

DA David F. Capeless
. local media that there is an investigation but not Into who ot what).

iThe probe was first revealed by postings on the discussion site Topix and on a &:og run by former county !
‘resident GM Heller and Daniel Valenti's PianetValenti com. !

! The Berkshire Eagle

z has followed up with two articles that revealed Kirchner's involvement and that of a than unnamed stale
e from the Russeli barracke it Hampden Ceunty.

:Capeless said he had decided to make the following limited public statement about the investigation:

| "Over the pas! week, the public has been exposed to rumors, in addition to hard information, regarding i
*steroids and their sale and use here in Berkshire County. Ordinarily, it is the firm policy of my office not to
-:confirm ongoing investigations, much less to divulge their specifics, in order to maintain the integrity and I
-effectiveness of our investigative efforts. However, exceptions need to be made when either public safety or |
: public confidence is being jeopardized by a lack of information. i
|
|

"In this case, | have decided to make a limited public statement, divulging only that information necessary to
‘:adequalely explain the circumstances, since there remains an ongoing criminal investigation.

1:"Several weeks ago, a local police department was conlacted by a federal agency to alert them that an

|investigation into the importation of steroids had uncovered deliveries into their town. A joint investigation was
| tundertaken which resulted in the seizure of steroids and the execution of a search warrant. An examination of |
recovered materials revealed thal two law enforcement officers, Pittsfield Police Officer David Kirchner (a

member of the Berkshire County Drug Task Force) and state police Sergeant Daniel Gale (then assignedto |
the Russell barracks in Hampden County), had apparently been the recipients of steroid deliveries. So far, no |
information has been uncovered which would indicate involvement in anything other than personal use of 1i

steroids by these two, or that any other officers were involved.

i"When the information about the two officers was discovered, the local investigating officer, a member of the

| Berkshire County Drug Task Force, notified his supervisors in the Task Force, who immediately notified me.
Since Kirchner was, at the time, a member of the Task Force, it was agreed that we would seek assistance
from outside the county in continuing the investigation. State police investigators normally assigned to other
units in other jurisdictions were dispatched and are presently engaged in furthering that investigation, Colonel
11 Marian McGovern, the head of the State Police, and Pittsfield Police Chief Michael Wynn were informed of the
situation, and each has initiated administrative proceedings while the criminal investigation is underway.
Kirchner was immediately remowved from the Task Force.

*| take very seriously any allegation that a law enforcement officer has broached the public trust by engaging in
criminal activity, and | take just as seriously the reputation of all of the rest of us in law enforcement who honor
that trust and continue to guard the public with integrity. No arrests have been made and any decision
regarding criminal charges relating to these circumstances will be made with a very clear eye towards those
two principles but only upon completion of the ongoing investigation.”

:Mora Fealured Stories
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Pittsfield pharmacist Nicole Bombardier sentenced to 3 years for stealing 200+ OxyConti... Page 1 of 1

mia's's

live.com

Pittsfield pharmacist Nicole Bombardier sentenced to 3 years for
stealing 200+ OxyContin pills intended for prescriptions

Published: Tuesday, October 25, 2011, 6:08 PM  Updated: Tuesday, October 25, 2011, 11:23 PM

Patrick Johnson, The Republican

By
SPRINGFIELD - A former Pittsfield pharmacist was sentenced to three years in prison Monday and ordered
to pay $15,500 in fines and restitution after she pleaded guilty to stealing oxycodone tables from her

employer.

Nicole Bombardier, 31, of Cheshire, pleaded guilty to a single count of tampering with consumer products in

March of last year.

The prosecution charged that between May and September of 2008, Bombardier, a pharmacist at Price
Chopper in Pittsfield, stole at least 239 OxyContin tablets from the store’s inventory. She replaced the stolen

pills with other medications for the treatment of high blood pressure.

At least one person who had a prescription for OxyContin filled at the pharmacy unknowingly received blood-
pressure medication, and as a result ended up in the hospital twice for what was described as a serious

bodily injury.

Judge Michael A. Ponsor ordered Bombardier to serve three years in prison and then serve two years of
supervised release. She was also fined $12,500, and ordered to pay $3,000 in restitution to the pharmacy
and to the customer that was hospitalized from switched medication.

© 2011 masslive.com. All rights reserved.

http://blog.masslive.com/breakingnews/print.html?entry=/2011/10/pittsfield_pharmacist_... 10/28/2011



Feds indict former SFPD drug-lab technician - SFGate

SFGate com | amae couecrions
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http://articles.sfgate.com/2011-12-02/news/30470593 1 drug-lab-technician-hundreds-of-...

technician

December 02, 2011 | Henry K. Lee, Chronicle Staff Writer

A former civilian technician at the San Francisco Police
Department's crime laboratory was indicted by a
federal grand jury Thursday on charges she skimmed
cacaine from the lab.

Deborah Madden, 61, of San Mateo was charged with a
felony count of acquiring a controlled substance by
subterfuge in the indictment handed up by a grand
jury in San Francisco.

Madden obtained cocaine by "misrepresentation,
fraud, forgery, deception and subterfuge” from October
to December 2009, the indietment said.

Madden is to be arraigned in U.S. Distriet Court in San
Francisco on Wednesday.

Her attorney, Paul DeMeester said, "The first question
that comes to mind is, where is the federal
jurisdiction? 1n other words, what is the federal erime?
The Constitution limits the power of the federal
government. This is reaching.”
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Former longtime San Francisco lab technician
Deborah Madden appears for her arrdignment for
drug poessessian in a South San Francisco, Calif,,
caurtreom, Monday, Aprii 5, 2010, The San
Francisco police crime lab was shut March 9, 2010
amid allegations in December that Madden stole
cocaine avidence. Madden was in court on Monday
on an uarelated charge 1o the lab scandal.
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The federal case comes nearly a vear after state prosecutors said there was insufficient evidence to show
that Madden was stealing drugs she was supposed to be testing,

The allegations rocked the Police Department and led to the closure of its drug lab and prosecutors’

dismissal of hundreds of drug cases.

Madden left the department in late 200¢ just as lab supervisors began to suspect she was stealing drugs. In
June, she pleaded guilty to an unrelated felony cocaine possession charge in San Mateo County.

E-mail Henry K. Lee at hlee@sfchronicle.com.
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EMOTION REGULATION Worksheet
OBSERVE AND DESCRIBE EMOTIONS

DIRECTIONS: Write as much as you can about each as soon after "event”as possible. Write on back for more room..
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41135899 AREA/ROUTE/STOP: XXXXXXX
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EMOTION REGULATION Worksheet
OBSERVE AND DESCRIBE EMOTIONS

DIRECTIONS: Write as much as you can about each as soon after "event” as possible. Write on back for riore room.
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ServiceNet Diary Card
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Depantinent o ot Totive

CHARLES 3. BAKER

GOVERNOR Division of Investigative Services
KARYN E, POLITO ' Forensic Services Group
LIEUTENANT GOVERNOR
. 124 Acton Street

DANIEL BENNETT .

SECRETARY Mayzzarci MA 01754
COLONEL RICHARD D. MCKEON
SUPERINTENDENT

January 7, 2016

To: Judge Peter Velis, Special Assistant Attomey General
- Office of the Attorney General

Judge Thomas Merrigan, Special Assistant District Attorney
Office of the Northwest District Attorney :

From: Detective Captain Paul J.-LU'ltalien #1317
_Forensic and Technology Center
Massachusetts State Police

Captain James F. Coughlin #1818
Division of Standards and Training
Massachusetts State Police

Subject: Investigation of the Attorney Luke Ryan affidavit

STATEMENT OF FACTS:

1. On August 14, 2015 Detective Captain Paul L’ltalien and Captain James
Coughlin were assigned by Lieutenant Colonel Dermot Quinn to provide investigative

support to the Office of the Attorney General and the Office of the Northwest District -

Attorney. The nature of this support would be to assist Judge Peter Velis and Judge
Thomas Merrigan who were conducting an investigation involving an allegation of
misconduct by sworn members and prosecutors assigned to the Office of the Attorney
General. The complaint had been lodged by Aftorneys Luke Ryan and Rebecca
Jakobstein and surrounded the arrest and prosecution of Sonya Farak.

2. Sonya Farak is a former drug chemist who worked at the Amherst Drug
Lab. On February 19, 2013 -Farak was arrested and charged with Theft of a Controlled
Substance from an Authorized Dispensary (4 counts), Tampering with Evidence (4
counts), and Possession of a Class B Substance (2 counts). On January 8, 2014 Farak
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plead guilty to the charges and was sentenced to two-and-a-half years in the House of
Correction, with 18 months to serve.

3. On August 24, 2015 at 3:00 p.m. Captain Coughlin and | attended a
meeting at the Office of the ‘Northwest District Attorney’'s in Northampton. At this
meeting we met for the first time with Judge Velis and Judge Merrigan. During the
meeting we were provided with an overview of allegations that had been made against
various members of the state police and prosecutors assigned to the Office of the
Attorney General. The allegations were made in writing by Attorney Luke Ryan and
Attorney Rebecca Jakobstein, The roll that we were to assume would be to assist with
the investigation surrounding. allegations of prosecutorial misconduct and/or obstruction
of justice committed by these officials. During this meeting we were also informed that
there would be an independent review of the Sonya Farak wrongdoings and how far
reaching these wrongdoings were. It was determined that Captain Coughlin and | would
not be involved in the Farak wrongdoing investigation.

4. On September 1, 2015 at 9:00 a.m. Captain Coughiin and | met with
Judge Merrigan at the State Police Bourne barracks. The purpose of this meeting was
to review the complaint lodged by Attorney Ryan et al as well as reviewing all
information that Judge Merrigan had pertaining to the Farak case.

5. The first item reviewed in this meeting was Attorney Ryan's affidavit,
hereinto referred to as the "Ryan affidavit”. The “Ryan affidavit” is seventeen pages in
length and a copy is attached hereto as Exhibit #1.

6. The "Ryan affidavit” begins with a list of “things to do”". This to do list
has eleven directives and includes the review of servers, e-mails, electronic evidence,
digital equipment, the issuance of subpoena's to communication providers and the
conducting of interviews with various state police officers and members of the attorney
general's staff. From there the affidavit outlines a step by step approach which the
Ryan group believes should be followed. There are accusations and commentary of :
“undisclosed photographs®, the "suppression of exculpatory evidence” and a “cover-up”.
(Page 5). The affidavit goes on to name several state police officials and staff members
of the attorney general's office and speculates what they must have done to suppress
evidence. There are also accusations of untruthfulness (page 9) and further speculation
-of what these officials may or may not say when confronted with the accusations being
made in the affidavit. The affidavit makes reference to "the politicians” (page 13) and
even has a “postscript’ section (page 16). It should be noted that the "Ryan affidavit”
does not mention or even infer that the group has an unnamed source of information
providing them with facts behind their accusations.

7. The chief concern of the “Ryan affidavit” involves a “Servicenet Diary
Card” and an "Emotional Regulation Worksheet” that were discovered during the
execution of a search warrant on Sonya Farak’s vehicle. The affidavit refers to these
items as "treatment records law enforcement took extraordinary measures to conceal”
(page 5). The affidavit also references the "misrepresentation of drug treatment records
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as assorted lab paperwork” (page 4). "Assorted lab paperwork” was used to describe
itemns 4, 5, and 8 of the return associated with the search warrant of Farak’s vehicle as
well as a report written by Trooper Randy Thomas. (A copy of the search warrant for
Farak's vehicle, the search warrant return and the associated list of evidence are
attached hereto as Exhibit #2).

8. There are also questions of whether or not there was an independent
investigation being conducted under the direction of Major James Connolly at the crime
lab. The "Ryan affidavit” makss reference to a statement made by Sergeant Joseph
Ballou about an “independent investigation”. {page 9)

9. At the conclusion of the meeting with Judge Merrigan it was decided that
the first steps to be taken in our investigation involved the following;

® Obtain all of the photographs and video associated with the arrest of
Sonya Farak including the search of her vehicle and the photographs
taken inside the Amherst Drug Lab.

° Determine whether or not there was an independent investigation lead by -
Maijor James Connolly as mentioned in the “Ryan affidavit”.

° Request e-mails from the Attorney General’s office in which Sonya Farak
and/or the Amherst Lab are a part of the e-mail text.

10. ‘During the course of the investigation a search was conducted in the State
Police Crime Laboratory Information System (LIMS) for all documentation evidence
associated with the Sonya Farak investigation. The case number associated with the
Farak case was found to be 13-01679. A copy of the “Case jackel” associated with this.
investigation is attached hereto as Exhibit #3.

11, Submission #1 of case #13-01679 was submitted by Delective Lieutenant
Robin Fabry of Crime Scene Services. On January 18, 2013 D/Lt. Fabry took
photographs and collected twenty one (21) pieces of evidence from Room #236 at the
Amherst Lab. D/Lt. Fabry wrote a report which indicates that the evidence was turned
over to Trooper Geraldine Bresnhahan of the Northwest District Altorney’s office. A copy
of D/Lt. Fabry's report, handwritten evidence collection sheets, a contact sheet of
photographs and a compact disc {CD} containing said photographs are attached hereto
as Exhibit #4.

12. Submission #2 of case #13-01679 was submitted by Trooper Christopher
Dolan of Crime Scene Services. On January 19, 2013 Trooper Dolan took photographs
of Sonya Farak's vehicle and the search thereof at the State Police barracks in
Northampton. Trooper Dolan took seventy one (71) photographs. The “Ryan affidavit”
indicates that Trooper Dolan “must be regarded as a witness to the cover up” (page 5).
A review of the metadata associated with the photographs taken by Trooper Dolan
revealed that they were taken on January 19, 2013 between 3:07 am. and 4:59 a.m.
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The metadata identifies the photographs as DSC_4949 through DSC_5023. It should
be noted that the numbers DSC_4954, DSC_4967, DSC_4984, DSC_4985 and-not in
the sequential list of images.

13. A close inspection of the photographs taken by Trooper Dolan compared
to the items listed on the evidence sheet associated with Trooper Thomas' search
warrant return reveals the following;

° Images DSC_4949 through DSC_4975 are overall photographs of the
exterior and interior of the vehicle

® Item #1 corresponds with images DSC_4976, DSC_4977, DSC_4978

o Item #2 corresponds with image DSC_4981 '

° Item #3 corresponds with image DSC_4988

° ltems #4 & #5 & #8 correspond with images DSC_4968, DSC_4969,
DSC_4970, DSC_4989, DSC_4990, DSC_4991, DSC_4992

o Item #6 corresponds with images DSC_4994, DSC_4895

° ltem #7 corresponds with images DSC_4973, DSC_4374, DSC_4975

o Item #9 corresponds with image DSC_4998 :

° ltem #10 corresponds with image DSC_4996

° Item #11 corresponds with image DSC_4987

* ltem #12 corresponds with image DSC_5003

° Item #13 corresponds with images DSC_5005, DSC_5006, DSC_5007

. Jtem #14 corresponds with image DSC_5010

. Item #15 corresponds with image DSC_5001

o ltem #16 corresponds with images DSC_5008, DSC_5009, DSC_5012

o Item #17 corresponds with images DSC_5013, DSC_5014, DSC_5015,
DSC_5016 .

° Item #18 corresponds with image DSC_5021

° ltem #19 corresponds with images DSC_5013, DSC_5014, DSC 5015
Item #20 coiresponds with image DSC_5020

14. A-copy of Trooper Doian's report, a contact sheet of the vehicle search

photographs and a CD containing said photographs are attached hereto as Exhibit #5.
it should be noted there is a clerical error on Trooper Dolan’s report. His report
indicates that the photographs were taken on January 18, 2013 when in fact the case
jacket and metadata indicate they were taken on January 19, 2013.

15. Submission #3 of case #13-01679 was submitted by Trooper Christopher
Baran, formerly of Crime Scene Services. On February 14, 2013 Trooper Baran took a
video recording of the labs at the Morrill building (#611 North Pleasant Street, Amherst,
Mass). A CD containing a copy of the video is attached hereto as Exhibit #6.

16. Submission #4 of case #13-01679 was submitte-d by Trooper Laura Cary

of Crime Scene Services. On February 14, 2013 Trooper Cary took photographs of the
labs at the Morrill building (#611 North Pleasant Street, Amherst, Mass). A contact
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sheet of photographs and a CD containing said photographs are attached hereto as
Exhibit #7. - :

17. On September 8, 2015 at 9:30 a.m. Captain Coughlin and | met with
Judge Velis and Judge Merrigan at the Northwest District Attorney's office in
Northampton. This meeting was in reference to items #4, #5 and #8 of the evidence
associated with the vehicle search. These items were labeled “assorted fab
paperwork”. It was determined that we would review all of the recovered evidence
associated with the search of Farak’s vehicle.

18. On September 8, 2015 at 2:00 p.m. Capiain Coughlin and | went to the
Office of the Attorney General at #1 Ashburton Place in Boston. There we coordinated
with Attorney Thomas Caldwell and were provided with the evidence associated with
the Farak investigation. Captain Coughlin and | worked in a private office and were
provided with a copy of a Department Case Report for case #13-034-4804-1003. This
case report listed all of the evidence collected during the course of the Farak
investigation. It should be noted that all of the narcotics related evidence was listed as
being in the possession of the State Police Crime lab. (A copy of Case Report #13-034-
4804-1003 is attached hereto as Exhibit #8).

19. Captain Coughlin and | carefully inspected all of the items that were
described as "Assorted lab paperwork” (items #4, #5, #6). It should be noted that items
#8, #11, #14 and #15 also had the words “assorted lab paperwork™ or "lab paperwork”
included in the description of the evidence.

20. The evidence labeled item #4 contained forty two (42) sheets of paper,
some of which were two sided. These sheetls of paper included MOSES (Union)
information, Farak work e-mails, fiscal year information, court dates, Droid phone
information and an empty Department of Public Health (DPH) envelope. Each of these
items were copied and are attached hereto.as Exhibit #9.

21. The evidence labeled item #5 contained thirteen (13) sheets of paper.
These sheets of paper included travel authorization paperwork and information
pertaining to a Drug Enforcement Administration (DEA) Forensic Chemist seminar. The
seminar paperwork included general information about the course as well as hotel and
restaurant information. There is also an e-mail dated January 17, 2012 which verified
enrolliment in the seminar. Each of these items were copied and are attached hereto as
Exhibit #10.

22. ltem #6 contains material referred {o in the "Ryan affidavit”. There are two
(2) ServiceNet Dairy Card's which have handwritten notes. There are two papers (each
two sided) with the heading “The Four Responses”. These sheets do not have any
writing on them. There are three sheets of handwritten notes as well as a graph with
the top heading “skills” This “skills” sheet also has handwritten notes on it. There is an
“Emotional Regulation Worksheet” with handwritten notes. There is a "Nascar.com
superstore” payment receipt. There are six (6) data file graphs, a blank DPH letterhead
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sheet and a blank piece of paper. Each of these items were copied and are attached
hereto as Exhibit #11., ' ,

. 23. ltem #8 contains ten (10) sheets of paper, some of which were two sided.
These include various sheets with a list of cases and trial dates. There are two data file
graphs, a sequence table, a summons to Holyoke Court, sheets with handwritten notes
and scribble on them. Each of these items were copied and are attached herete as
Exhibit #12.

24, ltem #11 contains material referred to in the “Ryan affidavit”. There were
two (2) "emotional regulation worksheets”, one of which was written on. There were
seven (7) sheets of paper with various handwritten notes. There was a sheet entitled
“Guidelines for skills training” and two (2) entitied “The path to clear mind”. There were
two (2) sheets entitled “DBT-S States of Mind”. There were three (3) ServiceNet Diary
Cards with no writing. There are ten (10) worksheets entitled “DBT Behavioral Chain
analysis” with no writing. There is a “Distress tolerance worksheet” and various other
sheets regarding behavior therapy and muscle relaxation techniques. There were also
copies of news stories and an NFL Football schedule. Each of these items were copied
and are attached hereto as Exhibit #13.

25, tem #14 contained "Date analyzed” index cards, data graphs, handwritten
notes, lined note sheets, and five (5) blank cards with punched holes. Each of these
items were copied and are attached hereto as Exhibit #14.

26. ltem #15 contained five (5) pages of reai estate information in the town of
Greenfield. There were four (4) sheets with various shapes on them. There was a
UMASS directory and campus map, a concert hall seating chart, and a state employee
payroll search from the Boston Herald. There were five (5) lab graphs and a sequence
table with sample names. Each of these items were copied and are attached hereto as
Exhibit #15.

27. On September 23, 2015 at 12:10 p.m. | had a preliminary meeting with Major
James Connolly (retired) at Suffolk University in Boston. Major Connolly is currently
employed as a Captain for the campus police department. During this meeting Major
Connolly provided an overview of the timeframe when the Department of Public Health
(Hinton Lab) came under the jurisdiction of the State Police Crime Lab. The
jurisdictional change occurred in July of 2012. In addition to the Hinton Lab, the
Department of Public Health Amherst Lab also came under the jurisdiction of the State
Police Crime tab. Major Connolly indicated that the Annie Dookham investigation
began shortly after the jurisdictional change and that the investigation was being
conducted by the Attorney General's Office. |t was not until October 10, 2012 that a
Quality Assurance (QA) Audit was conducted af the Amherst Lab. This audit included a
review of QA systems, lab security and access, evidence security and aceountability. A
copy of the Audit report is attached hereto as Exhibit #16.




28. Major Connolly indicated that he first became aware of the Sonya Farak
case on January 18, 2013. He stated that he received a phone call from James
Hanchett who was the supervisor in charge at the Amherst lab and was informed that
there was missing drug evidence. Major Connolly stated that he traveled to Amherst on
the same day and was present when photographs were taken by D/LL Fabry. He stated
that the criminal investigation was ongoing between the Attorney General’'s Office and
the Office of the Northwest District Attorney’s. He indicated that there was coordination
between all of the investigative groups but there was not an independent criminal
investigation being led by him.  Major Connolly indicated that he would collect
everything he had in his possession and would provide me an opportunity to review his
files and make copies.
29, On October 15, 2015 | met with Attorney Thomas Caldwell at the Office of
the Attorney General in Boston. The purpose of this meeting was to receive the e-mails
that had been requested as a part of this investigation. The e-mails were saved to a CD
and were encrypted. There were a total of eight hundred and ten (810} e-mails
pertaining to Sonya Farak and/or the Amherst drug lab. The earliest e-mail was from
August 13, 2012 and the last e-mail was dated July 8, 2015. The encrypted CD is
attached hereto as Exhibit#17.

30, Beginning on October 19, 2015 and over the next several days Captain
Coughlin and | each reviewed all of the 810 e-mails received from the Office of the
Attorney General. To illustrate the content of the e-mails we built an Excel spreadsheet
which depicted a numerical value, the name of the person who sent the e-mail, the
subject line of the e-mail, the date-received and a brief comment which summarized the
content of each e-mail. 1t should be noted that the term “thread” is frequently utilized in
the comiment section of this spreadsheet. "Thread” refers to an e-mail message that
includes a running list of all the succeeding replies starting with the original emalil. It
should also be noted that various e-mails are on the spreadsheet more than once
because the same e-mail was addressed to various different persons. The first
referenced e-mail in the spreadsheet is from July 8, 2015 and is given the number one
(1). E-mail number eight hundred and ten (810) was from August 13, 2012, (A copy of
said spreadsheet is attached hereto as Exhibit #18).

31. The review of the e-mails revealed nothing that would indicate a “cover-up”
as asserted in the Ryan affidavit. There are various e-mails which have been printed
and are attached hereto with the spreadsheet. E-mail #45 is attached hereto and
illustrates a discovery request that began with Attorney Glenn Rooney, a staff counsel
with the Massachusetts State Police. The last thread of the e-mail is from Sergeant
Joseph Ballou on March 2, 2015 in which he is informing Captain Robert Irwin {State
Police Detective Unit Commander) of the case number and the custody location of
evidence in the investigation.

32. E-mail #71 is an e-mail in which various attorrieys from the Office of the

Attorney General correspond relative to a motion by Attorney Luke Ryan to inspect all
evidence for a chaip of custody issue. Included in the e-mail thread is Attorney Randall
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E. Ravitz, the chief of the attorney general's appeals division. Attorney Ryan’s motion
was an attachment to the e-mail. Both the e-mail thread (#71) and attachment are
printed and attached hereto with the e-mail spreadsheet.

33. E-mail #165 was originated from Mr. William Hebard, the manager of the
UMASS drug of abuse laboratory in Worcester. The UMASS laboratory had been re-
analyzing cases that Sonya Farak had worked on while employed at the Amherst Lab.
The e-mail identifies a discrepancy in a case. The thread includes the State Police
Crime Lab, Attorney Anne Kaczmarek (lead prosecutor in the Farak investigation),
Captain Robert Irwin and Attorney John Verner, the chief of the criminal bureau for the
Attorney General's office. The e-mail thread (#165) has been printed and is aitached
hereto with the e-mail spreadsheet.

34, E-mail #213 is belween Attorney Sean Farrell, Deputy Chief Legal Counsel
of the State Police and Attorney Kaczmarek. The topic of the e-mail is Comm. v..
.Penante and references an unnamed attorney that is described as rude, aggressive and
who has misrepresented the Attorney General's office. The e-mail thread (#213) has
been printed and is attached hereto with the e-mail spreadsheet.

35. E-mail #223 is an e-mail between Attorney Ravitz (Chief of Appeals) and
Attorney Kris Foster who is an assistant attorney general also assigned to the appeals
division of the criminal bureau. The e-mail originated on September 11, 2013 from
Attorney Ryan with a motion to inspect the Amherst lab. The general discussion of the
e-mail between the appeals attorneys is that it is their opinion that the request outlined
in the motion is too broad. The e-mail thread (#223) has been printed and is attached
hereto with the e-mail spreadsheet.

36. E-mail #224 is an e-mail between Sergeant Ballou and Attorney
Kaczmarek regarding a “Farak hearing®’. The e-mall thread begins on September 10,
2013 and within the text of the e-mail is a discussion about bringing the Farak file to
Boston to ensure everything is accounted for, particular photographs of evidence. The
e-mail thread (#224) has been printed and is attached hereto with the e-mail
spreadsheet. '

37. E-mail #229 is an e-mail between Attorney Kaczmarek, Attorney Foster
and Attorney Verner. The central topic of the e-mail is a hearing in which an unnamed
defense counse! had a motion hearing before Judge Kinder requesting to have
complete access to Sergeant Ballou's file. The discussion includes providing the judge
with a memo explaining why the Attorney General’s office believes something in the file
should be considered “privileged”. The e-mail thread (#229) has been printed and is
attached hereto with the e-mail spreadsheet.

38. E-mail #255 is an e-mail originated on August 29, 2013 from Attorney
Luke Ryan io Attorney Kris Foster. Atftorney Ryan indicates in the e-mail that he is
representing Rafael Rodriguez who had been indicted based on a drug analysis
conducted by Sonya Farak. Attormey Ryan indicates that he plans to appear in a




courtroom before Judge Kinder and request a hearing on the matter. He goes on to say
that he would like to be able to tell the judge that he had been in contact with a
representative from the Aftorney General's office to coordinate dates and times for a
hearing. Allorney Ryan then asks if Attorney Foster would be willing to be the
representative. lt should be noted that this e-mail is referenced on page twelve (12) of
the "Ryan Affidavit”. E-mail #2565 has been printed and is attached hereto with the e-
mail spreadsheet.

39. E-mail #299 is an e-mail between Altorney Kaczmarek and Attorney
Elaine Pourinski who was the defense attorney for Sonya Farak. The central topic of
the e-mail is that Farak is requesting to have some personal belongings that had been
seized returned to her. A portion of thread between Attorney Kaczmarek and Attorney
Pourinski makes reference to “proposed redactions” involving the redaction of her
mental issue. A later thread within this e-mail is from.Attorney Kaczmarek to Sergeant
Ballou inquiring about Farak’s personal belongings. The e-mail thread (#299) has been
printed and is attached hereto with the e-mail spreadsheet.

40. E-mail #437 is an e-mail between Attorney Kaczmarek and Sharon Salem
of the State Police Crime Lab. Ms. Salem sends the e-mail on April 5, 2013 and the
central topic is that drug samples are being moved from the Amherst lab to the State
Police crime lab in Sudbury. Attorney Kaczmarek does indicate that she would like
crack samples visually examined based on what Farak had been using {o substitute the
narcotics she had illegally taken. The e-mail thread (#437) has been printed and is
attached hereto with the e-mail spreadsheet.

41. E-mail #559 is an e-mail between Major James Connolly and Attorney
Kaczmarek. Major Connolly ariginated the e-mail on March 19, 2013 inquiring about the
status of the grand jury. Attorney Kaczmarek provides an update to Major Connolly to
include information that there may be more compromised samples based on information
that Farak had been using heavily for 4-5 months before her arrest. The e-mail thread
(#559) has been printed and is attached hereto with the e-mail spreadsheet.

42. E-mail #618 is the most significant finding of the e-mail audit. 1 is an e-mail
from Sergeant Ballou to Attorney Kaczmarek with a carbon copy of the e-mail being
sent to Captain Irwin and Attorney Verner. The e-mail was sent on February 14, 2013
with the subject line “Farak admissions”. The e-mail reads as follows;

“Anne”,

“Here are those forms with the admission of drug use | was talking about. There
are also news articles with handwritten comments about other officials being
caught with drugs. All of these were found in her car inside of the lab manila

envelope”

M’Joei,
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There were also four attachments to the e-mail. The attachments were entitled "Articles

.and Notes", “Emotional Regulation Homework”, Positive Morphine Test” and “Emotion
Regulation Worksheet”. A copy of the e-mail (#618) and all four attachments have been
printed and are attached hereto with the e-mail spreadshest.

44, E-mail #671 was sent by Altorney Lee Hettinger, an assistant atiorney
general from Springfield. 1t was sent on January 29, 2013 to Attorney Kaczmarek and
Attorney Verner. The central topic of the e-mail was that Hampden was receiving
pressure from a judge to identify cases handled by Farak. A prosecutor had been
assigned by Hampden to gather information about pending cases in Hampden. This e-
mail (#671) has been printed and is attached hereto with the e-mail spreadsheet.

45, E-maijl #723 was sent by Sergeant Ballou on January 23, 2013 to Attorney
Kaczmarek with a carbon copy to Captain lrwin and Attorney Verner. The central topic
of the e-mail was that the Springfield police department had a drug case that had been
analyzed by Sonya Farak and the drug samples appeared to have been tampered with.
A copy of the e-mail (#723) has been printed and is attached hereto with the e-mail
spreadsheet.

46. E-mail #763 was sent by Attorney Kaczmarek on January 21, 2013 and had
an attachment requesting a statewide grand jury. The altachment was addressed to
"The Honorable Barbara J. Rouse” and was from Attormey General Martha Coakley. A
copy of the e-mail (#763) and the attachment have been printed and are attached
hereto with the e-mail spreadsheet. :

47. On October 22, 2015 at 9:30 a.m. Captain Coughlin and | attended a
meeting at the office of the Northwest District Attorney. Judge Velis and Judge
Merrigan were present as were several defense attomeys who had an interest in the
Soyna Farak wrongdoings and how she affected various defendants. Present during
this meeting were Attorney Luke Ryan and Attorney Rebecca Jakobstein. Attorneys
Ryan and Jakobstein were the authors that had signed the "Ryan affidavit”,

48, . During the meeting each atiorney had an opportunity to speak. Attorney
Ryan went over the timeframe and judicial steps he took to gain access to the evidence
associated with Soyna Farak. He indicated that he obtained a court order to view the
Farak evidence during July of 2014. He also indicated that he went to the Aliorney
General's office in Boston with an investigator to review and photograph the evidence.
This process occurred on October 30, 2014 under the authority of the court order and
was supervised by a state trooper. Judge Merrigan asked if any court orders to view
the evidence had been violated and no information relative to a violation of a court order
was mentioned by Attorney Ryan. During the meeting Judge Merrigan referenced the
“‘Ryan affidavit” and specifically asked the defense attorneys if there was “evidence
beneath the evidence”. Nobody from the group of defense attorneys added any new
information that would add merit to the information contained in the “Ryan affidavit”,
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49. On November 13, 2015 | received a packet from Assistant Attorney
General Thomas Caldwell. This packet contained a copy of a “prosecution memo”
regarding the Sonya Farak investigation. Attorney Caldwell had informed me that this
type of memo is utilized as a standard practice in the criminal bureau of the Attorney
Generals office. The names of the attorneys (Verner and Kaczmarek), defendant
(Farak), defense attorney (Pourinski) and lead investigator (Ballou) are listed on the first
page of the memo. There is not a formal date on the memo but there are two
handwritten dates of "3/27/13" and "3/28/13". The memo is thirteen (13) pages in
length and has handwritten notes throughout. A portion of page five (5) makes
reference to “mental health worksheets describing how Farak feels when she uses
illegal substances and the temptation of working with urge-ful sampies”. This is
footnoted with the number seven (7). At the bottom of page five (5) is a key to the
footnotes for the page and number seven (7) indicates “these worksheets were not
submitted to the grand jury out of abundance of caution in order to protect
possibly privileged information. Case law suggests, however, that the paperwork
is not privileged”. A copy of the prosecution memo is attached hereto as Exhibit
#19. :

50, On November 25, 2015 | met with Major Connolly at Suffolk University.
Major Connally provided me with a three ring binder which had copies of everything he
possessed as it relates to the Farak investigation. This three ring binder included
copies of the state police detective reports for the Farak investigation. There was a
report which made recommendations for new security procedures to the drug labs in
Sudbury and Amherst, There were MOSES (Union) correspondences relative to
Farak’s work status pending the criminal proceedings against her. There was a report
written by Major Connolly entitled “Amherst Drug Laboratory”. This report outlines the
case backlog for narcotic cases within the Crime lab system and how the lab would
proceed with continuing to provide drug analysis services for the Commonweaith,
Finally, there is an evidence inventory report form which outlines an audit conducted at
the Amherst drug laboratory on January 19, 2013, As indicated above, Major Connolly
did not conduct an independent criminal investigation, but an administrative
investigation focusing on how to continue providing services to the Commonwealth.
Copies of the Amherst Drug laboratory report and the evidence inventory report are
attached hereto as Exhibit #20.

51. . On December 4, 2015 at 9:30 a.m. Detective Captain Robert Irwin was
interviewed at State Police General Headquarters in Framingham. Detective Captain
Irwin is a thirty (30} year veteran of the Massachusetis State Police. Detective Captain
Irwin was assigned to the Office of the Altorney General from August of 2008 until July
of 2015 when he was promoted from Captain to Detective Captain. He was the
designated officer in charge of the state police detective unit from March of 2009 until
July of 2015. It should be noted that he was the lead investigator in the Chemist Annie
Dookham investigation which began in 2012. Prior to his assignment at the Office of
the Attorney General he was assigned to the Essex County District Attorney’s office for
thirteen (13) years.




52. During the interview, Detective Captain rwin provided a summary of how -
his unit became involved in the Soyna Farak investigation. He -indicated that on
January 18, 2013 he was advised of the ongoing investigation at the Amherst lab and
that he traveled there on the same day. He indicated that there was an.ongoing
collaboration between the Northwest District Attorney's office, the Attorney General’s
office and members of the lab (Crime Scene Services). He stated that during the early
morning hours of January 19, 2013 -he was present when a search warrant was
executed on Sonya Farak’s vehicle in a garage at State Police Northampton. '

53. Due to the time of the search warrant execution it would have been poor
practice to thoroughly inspect each piece of paper found in the vehicle. The
investigative team was lacking manpower and mistakes could have been made with the
fabeling and handling of evidence. It was better practice fo review the evidence and
paperwork more thoroughly at a later time at a better facility for that purpose. Detective
Captain Irwin was asked specifically about the labeling of items 4, 5 and 8 as “assorted
lab paperwork”., He stated that this was a generic and acceptable term to classify
numerous papers that appeared to have evidentiary value.

54. Detective Captain Ilrwin indicated that he did become aware of the
paperwork seized from the vehicle that was associated with Farak’s admitted drug use.
He stated that there was concern that this information may be privileged due to the
HIPAA Act (Health Insurance Portability and Accountability Act). He went on to say that
the “return” of the search warrant had to be completed within seven days and a
determination of the -HIPAA concern had not been reached. Therefore, the wording
*assorted lab paperwork” remained on the evidence sheets and return.

55, During the interview | asked Detective Captain lrwin if he remembered an
e-mail sent by Sergeant Ballou oh February 14, 2013 (#618). He stated that he does
remember the e-mail being sent and that the timeframe of the e-mail would have been

leading up to grand jury proceedings and that Sergeant Ballou was inquiring whether or
not the items would be introduced at the grand jury.

57. Detective Captain Irwin indicated that the chief of the criminal division at
that time was Attorney John Verner. The directive from the criminal division was that
the investigation was to focus on Farak’s wrongdoings associated with her arrest. The
systematic wrongdoing in the lab was not a focus of the investigation. He noted that
during the Dookham investigation his focus was on her wrongdoing. An investigation
surrounding the systematic failures of the Jamaica Plain lab was undertaken by the
office of the inspector general. The interview with Detective Captain Irwin concluded at
approximately 11:00 a.m. ’

58. On December 9, 2015 at 1:00 p.m. Captain Coughiin and | interviewed
Attorney Anne Kaczmarek at the Office of the Attorney General in Boston. Attorney
- Kaczmarek was the lead prosecutor for both the Annie Dookham criminal investigation
and the Sonya Farak criminal investigation. Attorney Kaczmarek stated that she
worked an assistant attorney general (AAG) from 2005 to July of 2014. From 2005-




2008 she was assigned as an SNI (Safe Neighborhood Initiative) AAG at the Suffolk
County District Attorney’s office. From 2008-July 2014 she was an AAG assigned to the
criminal bureau of the Attorney General's office. Prior to woiking for the Attorney
General's office she was a Suffolk County prosecutor from 2000-2004. Attorney
Kaczmarek is currently an assistant clerk magistrate at Suffolk Superior Court.

59. Attorney Kaczmarek first explained how the Annie Dookham criminal
investigation was conducted independently from the systematic failures of the
Department of Public Health lab in Jamaica Plain. There had been a directive from
Governor Deval Patrick that the focus of the Altorney General's office would be
Dookham’s criminal wrongdoings and the systematic failures of the lab would be
independently investigated by the Inspector General. This directive was for the purpose
of avoiding any possible confusion or conflicts which may have been created by one
agency conducting both investigations. Attorney Kaczmarek stated that the Farak
investigation was to be conducted in the same manner that Dookham was. Although
Attorney Kaczmarek was never specifically told so, she was under the impression that
the Inspector General would investigate the systematic failures in Amherst.

80. Attorney Kaczmarek indicated that as the Farak investigation was ongoing
there would be periodic “discovery dumps” that would be sent to the district attorney’s
offices that had cases affected by the Farak wrongdoings. She indicated that these
offices would then handle individual discovery requests for the cases that had been
- prosecuted in their jurisdiction. She said that her directive was to complete the Farak
grand jury investigation by the end of the sitling pericd for the grand jury and that Farak
was indicted in December of 2013.

81. She was asked about the e-mail sent by Sergeant Ballou on February 14,
2013 containing the “assorted lab paperwork” and Farak’s admission of drug use. She
stated that there had been ongoing dialogue with Attorney Vernor and others whether
these items were privileged documents. Due to the uncertainty of whether the -items
were privileged there was a strategic decision to not enter the items into the grand jury.
Had Farak gone to trial they would have been introduced. She indicated that Farak’s
defense attorney {Elaine Pourinski) was aware of the existence of these items and that
discovery cerlificates had been sent to Attorney Pourinski which outlined all of the
evidence that could have been introduced at trial.

62. Attorney Kaczmarek was asked about her receiving a subpoena to appear
in court regarding a motion filed by Attorney Luke Ryan. She stated that she did receive
the subpoenas but as was the practice in the attorney general’s office she forwarded
them to the appeals division and they were handled at that level. She indicated that the
subpoenas for her appearance were later quashed. In closing Attorney Kaczmarek
adamantly denied any wrongdoing or prosecutorial misconduct pertaining to any of her
duties associated with the Soyna Farak investigation. The interview concluded at
approximately 2:00 p.m.
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63. On December 9, 2015 at 2:30 p.m. Captain Coughlin and | met with
Attorney Thomas Caldwell. The purpose of this meeting was to obtain the discovery
cerlificates for the Farak investigation. Aftorney Caldwell provided us with said
discovery certificate and it is attached hereto as Exhibit #21.

64, After receiving the discovery certificates efforis were made to reach
Attorney Pourinski to verify that she did in fact receive the discovery certificate and was
aware of the Farak admissions of drug use. On December 14, 2015 Captain Coughlin
and | visited the office of Attorney Pourinski (Add: 13 Old South Street, Suite C,
Northampton, Mass). There was nobody at the office and we left a telephone message
requesting that Attorney Pourinski contact us. As of this writing neither investigator has
been contacted by Attorney Pourinski.

CONCLUSIONS:

a. We find no merit in any of the allegations of prosecutorial
misconduct or obstruction of justice made in the “Ryan affidavit”.

b. Regarding the allegations made against Trooper Christopher Dolan.
Based on the review of the photographs and metadata associated with the photographs
taken by Trooper Dolan on January 19, 2013 there is no evidence of undisclosed
photographs or suppression of exculpatory evidence as asserted on page five (5) of the
Ryan affidavit. Furthermore, the e-mail audit found no e-mails sent to or by Trooper-
Dolan as it relates to the Farak investigation.

c. Regarding the allegations made against Delective Captain Robert lrwin.
Based on the interview of Detective Captain Irwin and his investigation into the
Dookham matter, the Farak investigation was conducted in a consistent manner.
Investigators of the state police detective unit focused on the criminal wrongdoings of
Sonya Farak and were not charged with underfaking an investigation surrounding the
systematic failures of the Amherst drug lab. As indicated in the body of this report, the
systematic failures of the Hinton lab were investigated by the Office of the Inspector
General,

d. Regarding the allegations made against Sergeant Joseph Ballou. Page
ten (10) of the Ryan affidavit specifically states “Ifiwhen Ballou recognizes that it’s in his
best inferest to cooperate, he may be willing and able to share how and when the initial
choice to conceal the treatment records were made’. As indicated in paragraph forty
two (42) of this report, the e-mail sent by Sergeant Ballou on February 14, 2013 to
Attorney Kaczmarek (including carbon copies to Attorney Verner and Captain Irwin) was
the most significant finding of the e-mail audit. It is our collective opinion that e-mail
(#618) dispels the unprofessional, unfounded and negligent allegations within the "Ryan
Affidavit” (pages 6-10) which accuses Sergeant Ballou of serious wrongdoings. '
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e. Regarding the allegations made against Attorney Kris Foster. Attorney
Foster was a member of the Attorney General's appeals division. Various e-mails in the
audit revealed that there was ongoing dialogue between members of the Attorney
General's office and they were not in agreement with Attorney Ryan's assertion that he
should have access to the Farak evidence. On page twelve (12) of the Ryan affidavit
there is an assertion by Attorney Ryan that Attorney Foster “refused a defense request
to inspect the physical evidence in an e-mail dated August 29, 2013".  This referenced
e-mail-{marked #255) was reviewed during the audit. The e-mail was sent by Attorney
Ryan to Attorney iFoster and illustrates a very assertive approach being taken by him.
The e-mail outlines his strategy to address Judge Kinder without a.hearing and he
requests to use her name as his point of contact at the Office of the Attorney General.
We could not find an e-mail within the body of the audit in which Attomey Foster refuses
Aftorney Ryan’s request to review the Farak evidence.

f. Regarding the allegations made against Attorney Anne Kaczmarek. Like
Detective Captain Irwin, she was involved in the Annie Dookham investigation in which
the systematic failures of the Hinton lab were investigated by the Office of the Inspector
General. During her interview Attorney Kaczmarek provided an overview of that
investigation and how the Farak investigation was to be handled in the same manner.
As indicated above, the e-mail audit revealed an ongoing dialogue in which the Attorney
General's office did not agree with Attorney Ryan’s position that he should have access
to the Farak evidence. The Attorney General's office argued his position through the
legal system and once an order was made by the court, Attorney Ryan was in fact given
access to the evidence. As it relates to the allegation of concealing the treatment
records and admission of drug use, there was a concern that these items may have
been privileged. The strategy taken by the Office of the Attorney General was in the
abundance of caution to not introduce these items into the grand jury. The evidence
was however disclosed to Farak’s defense counsel and would have been introduced if

- there had been a criminal frial,
Respsagctfully Submm

Detective Captam Paul L'ltalien #1317
Massachusetts State Police

n James Coughling
chusetts State Police
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From: Kaczmarek, Anne (AGO)

Sent: Tuesday, January 29, 2013 12:52 PM

To: Verner, John (AGO)

Subject: FW: Public Records Request from Herald

Attachments: Ambherst Drug Lab Tech Audit 2012-with remediations.pdf; Amherst Drug Lab Inventory

June 27 2012.pdf; Amherst Drug Lab Safety Report.pdf

I am ok with this. It’s a little embarrassing how little quality control they had- but | guess that is water under the bridge.

From: Halpin, Michael (POL)

Sent: Tuesday, January 29, 2013 10:14 AM

To: Verner, John (AGO); Kaczmarek, Anne (AGO)

Cc: Ryan, Elisabeth (EPS); Gabriel, Jane (EPS); Procopio, David (POL); Connolly, James, Major (POL)
Subject: Public Records Request from Herald

As you discussed with Major Connolly, we received a public records request seeking the attached material. | will review
more carefully and see if redactions are necessary, but believe the material is not (unless it is somehow connected to
the open investigations) entirely exempt from disclosure. | have copied EOPSS as well. | will prepare a response, but
please let me know if there are concerns about releasing the material (or any parts of it) at this time. Thank you.

Michael B. Halpin

Chief Legal Counsel
Massachusetts State Police
470 Worcester Road
Framingham, MA 01702
Tel: (508) 820-2303
Fax: (508) 820-2649

From: Connolly, James, Major (POL)

Sent: Friday, January 25, 2013 3:47 PM

To: Procopio, David (POL); Halpin, Michael (POL)
Cc: Sullivan, Kristen (POL)

Subject: FW:

Please discuss and share with the AGQO’s before disseminating.

Let me know if you need anything else.

From: Sullivan, Kristen (POL)

Sent: Friday, January 25, 2013 3:41 PM
To: Connolly, James, Major (POL)
Subject:

Hello Major
Attached is the Amherst Drug Lab QA and Technical Audit conducted in October of 2012.
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From: Kaczmarek, Anne (AGO)

Sent: Tuesday, February 26, 2013 11:10 AM
To: markau@maoig.net
Subject: amherst lab

Audrey- when they ask you to so this audit- say no. (actually its very different than JP. A professional
lab)

Impact of drug lab arrest unclear

By DAN CROWLEY Staff Writer

NORTHAMPTON — Though more than a dozen people have had drug charges dismissed in Hampden County following the
arrest of a former chemist for the state’s Amherst crime lab, that has so far not led to the dismissal of charges against
defendants in Hampshire and Franklin counties.

Both Northwestern District Attorney David E. Sullivan and Hampden District Attorney Mark G. Mastroianni said last month that
alleged evidence tampering in the lab by chemist Sonja J. Farak would likely impact the disposition of cases in the region and
could affect some past convictions.

Farak, 35, of Northampton, pleaded innocent to two counts of tampering with evidence and cocaine and heroin possession
charges in Eastern Hampshire District Court in Belchertown. Authorities say the drugs involved were evidence samples in the
lab. Farak was released on $5,000 bail last month and remains under a curfew. Her next court date is scheduled for April 12.

Authorities in the Northwestern District Attorney’s office said this week they could provide no information on the status of the
investigation into Farak's alleged wrongdoing in the lab. In a statement to the Gazette, Assistant District Attorney Jeremy Bucci
said the case is being handled by the state Attorney General's Office and Sullivan's office is awaiting the results of that
investigation.

"We are also awaiting word on whether Amherst will be the subject of an investigation by the inspector general," he said,
referring to the crime lab on the University of Massachusetts campus. "Until those questions are answered, we really cannot
comment on this."

Full audit
In late January, Sullivan said he had requested a full audit of all drug evidence at the Amherst lab.

Last week, Matroianni confirmed that drug charges against 14 people in Hampden County had been dismissed and cases
against four others were compromised because of Farak's involvement with handling drug evidence in those cases, according to
a report in The Republican newspaper of Springfield.

The Amherst lab is where drugs seized by local and state police from central and western Massachusetts are stored and
analyzed.

Attorney General Martha Coakley is prosecuting the case against Farak, whose arrest in January prompted a temporary
shutdown of the Amherst lab, located at the Morrill Science Center complex at UMass.

State police had assumed control of the lab along with the William A. Hinton State Laboratory Institute in Jamaica Plain last July
after it was revealed that another chemist, Annie Dookhan, 35, of Franklin, was allegedly faking test results.

The case against Dookhan has thrown thousands of criminal cases into question and as of last month had led to the release of
nearly 200 people convicted of crimes based on Dookhan's work.
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From: Kaczmarek, Anne (AGO)

Sent: Monday, March 25, 2013 3:40 PM

To: Mazzone, Dean (AGO) (Dean.Mazzone@MassMail.State. MA.US)
Subject: farak pros memo

Attachments: pros memo.docx

Could you have Emily scan your edits? | will be out tomorrow but hopefully able to make corrections.

Anne K. Kaczmarek

Assistant Attorney General
Enterprise & Major Crimes Unit
617-727-2200 x 2677

This e-mail, including attachments, may contain confidential or privileged information and is solely for the use of
the intended recipient. If you have received this communication in error, please notify the sender immediately and
delete this message from your system. Any use, dissemination, distribution, or reproduction of this message by
unintended recipients is not authorized and may be unlawful.



Privileged and Confidential Attorney Work Product: Do Not Disclose to Third-Parties

ENTERPRISE & MAJOR CRIMES DIVISION

APPROVALS:

DEAN MAZZONE
DIVISION CHIEF
DATE:

CRIMINAL BUREAU

PROSECUTION MEMO!

JOHN VERNER ED BEDROSIAN
CRIM BUREAU CHIEF  FIRST ASSISTANT
DATE: DATE:

AAG: John Verner
Anne Kaczmarek

DEFENDANT(S):
DEFENSE ATTORNEY:

FILE NO.:
REFERRING AGENCY:

COURT:

LEAD INVESTIGATOR:

CHARGES:

Ch. 268 §13E: Tampering with Evidence

DATE:

Sonja Farak

Elaine Pourinski

MSP
Hampshire

MSP Sgt. Joseph Ballou

(4 counts)

Ch. 94C 834: Possession of Class B (cocaine)

Ch. 94C 837: Theft of Controlled Substances from Dispensary

L All information contained in this memorandum was prepared in aid of litigation. This memorandum consists of the
thoughts and impressions of Assistant Attorney General Anne Kaczmarek, and no part of this memorandum was
reviewed or adopted by any witness in this case. The contents of this memorandum are intended solely for use
within the Massachusetts Office of the Attorney General.



APPLICABLE SENTENCE & FINE RANGE:

Ch. 268 §13E: Tampering with Evidence 10 years max
Ch. 94C 834: Possession of Class B (cocaine) 1 year HOC
Ch. 94C 837: Theft of Controlled Substances from Dispensary 10 years max

FACTS

On January 17, 2013, the evidence officer, Sharon Salem, discovered that two drug
samples from Springfield PD were missing from the Amherst Drug Lab’s evidence safe. When
the submitting agency brings drugs to the lab to be tested, all of the submitted samples from that
agency on that date are organized into a batch. The drug samples are not returned to the
submitting agency until all of the samples in the batch are tested. Salem testified in the GJ that
she normally collects all the drug certificates for a batch, double checks them with the drug
samples, and then assembles the batch to be picked up. Ms. Salem’s duties as evidence officer
require her to assemble all drug samples which have been analyzed to be returned to the

submitting agency.

The missing samples were from two different Springfield cases, numbers A12-04791 and
Al12-04793. A12-04791 had been assigned to chemist, Sonja Farak. Farak has tested the
sample on January 4, 2013. Salem had a certificate of analysis for the sample but no drugs.
When Salem realized that A12-04791 was missing, she looked through the rest of the Springfield
batch to see if it had gotten misplaced. At that time, she discovered that A12-04793 was also
missing. This sample was also assigned to Farak for testing but the certificate of analysis had not
been generated yet. Salem looked through other batches in the evidence safe before going home

for the day.



The next morning, Salem arrived at work around 8:30 and told her supervisor, Jim
Hanchett, about the missing samples. Farak had been at the lab earlier in the morning but had
left around 8am to go to Springfield District Court to testify in a trial. Also present at the lab
was the other chemist, Rebecca Pontes. Hanchett and Salem began looking in other places in the
lab, including the temporary safe where Pontes and Farak would store the samples they were still
processing. Hanchett also checked the mass/spec data to confirm that Farak had completed the
analyses of both of the missing samples. He found that she, in fact, had tested both samples and

they were both positive for cocaine.

Hanchett finally moved to Farak’s workstation to look for the samples. As he pulled
open the first cabinet, Hanchett discovered a white plastic bin with a plastic bag of cocaine,
chunks of waxy-like substance in a saucer, and white chunks in another saucer. Also in the bin
was a pestle and drug paraphernalia.? Hanchett continued to look through Farak’s workstation
for the missing samples. Hanchett pulled out a manila envelope from her workstation and found
the packaging for the two missing samples. The samples were properly labeled with the
appropriate sample number, but the heat-sealed packaging had been sliced open and the contents
in the bags looked strange. While visually inspecting the bags, Hanchett noted that sample A12-
04791 appeared to be a half and half mix of two different substances while A12-04793 did not

appear to be cocaine at all.

Hanchett called Major Connolly of the State Police to alert him of the problem and the
Amherst drug lab was immediately shut down. When Major Connolly and his team arrived at

the lab, Hanchett was instructed to perform a preliminary drug analysis on the two drug samples

2 Two crack pipes were found in Farak’s workstation and, while it is not completely abnormal for crack pipes to be
in the lab, they are usually secured as evidence for a case.



and the baggie of cocaine found in the plastic bin. Hanchett performed the crystalline test on the
substances. The plastic baggie did appear microscopically to be cocaine.® Hanchett performed a
complete analysis of samples A12-04791 and A12-04793. He testified in the grand jury that he
compared his mass/spec results to Farak’s results and they were two different substances.
Farak’s analysis did not contain any significant impurities and was cocaine in free base form.
Hanchett analyzed the counterfeit-looking portion of A12-04791. He found that it was not
cocaine and was unable to identify the substance. The sample was also missing two grams from

Farak’s net weight. When he analyzed A12-04793, he found that it was not cocaine either.

The state police also found an empty K-pack bag in Farak’s area in the temporary safe.
The sample number printed on the K-pack bag is A12-04973 and had been assigned to Farak for
testing. The sample had been described as being white chunks suspected to be crack cocaine and
had a gross weight of 13.6 grams.* There is no evidence that Farak had begun to test the sample.
The empty K-pack bag was sent to Sudbury for analysis and the residue tested positive for crack

cocaine.

While conducting an audit of the evidence safe to determine if more samples were
missing, it was discovered that sample number A13-000156 was also missing. This sample had
just recently been submitted by the Holyoke Police Department on January 11, 2013. The sample
had been suspected crack cocaine and had a gross weight of 28.5 grams. The sample bag for
A13-000156 was found empty in Farak’s workstation. It appears that Farak took the sample out

of a larger Holyoke batch that had been submitted only a week prior to the closure of the lab.

3 Sudbury lab also tested the sample and confirmed that the plastic bag contained crack cocaine and weighed 11.73
grams.
“Gross weight includes the crack cocaine and its original packaging.



Investigators tracked down Farak at the Springfield District Court. She was waiting
outside of a courtroom to testify. She was taken to the district attorney’s office and interviewed
in one of their conference rooms. During the interview, Farak stated that there should not be any
controlled substances at her workstation. After several more questions regarding whether
investigators would find unsecured controlled substances at her workstation, Farak asked for her

MOSES representative to be present.

Investigators located Farak’s vehicle® in the parking lot and secured it, pending a search
warrant. A visual inspection of the vehicle revealed a very messy interior with many manila
envelopes from the Amherst lab strewn about. These are same manila envelopes which are used
to contain drug samples. A search warrant of the car was authorized and conducted in the early
morning hours of January 18, 2013. Items of note recovered from the vehicle were manila
envelopes with sample numbers®; news article involving an indicted chemist out in San
Francisco; and, mental health worksheets describing how Farak feels when she uses illegal
substances and the temptation of working with “urge-ful samples”.” Recovered from the driver’s
door map pocket was a “works” kit: a large plastic bag which contained a plastic bag of crack
cocaine, a smaller crack rock wrapped in weigh paper®, a lab spatula, copper mesh, and a bag of

burnt copper mesh.®

® Farak is the registered owner of a 2002 black Volkswagen Gulf.

& All the corresponding samples have been sent to Sudbury to be re-tested. At this time, it is believed that she had
discovery she prepared for court in the envelopes, and is unrelated to the tampered samples. The samples are older
and have been long sent back to the submitting agencies. They are being re-tested as a precaution.

" These worksheets were not submitted in the grand jury due to an abundance of caution to avoid privilege
information. Case law suggests that the paperwork is not privileged.

8 Weigh paper is specific paper used in the drug laboratories to hold drugs while they are being analyzed to avoid
contamination.

® Timothy Woods from the Sudbury lab testified that the copper mesh is used as a filter when smoking crack cocaine
so that the crack embers are not inhaled. The burnt copper mesh was field tested on the incident date and was
believed at that time to be heroin. Mr. Woods also testified that the burnt copper may react with the field test and



The State Police also found a green tote bag shoved in the back of Farak’s workstation in
a crawl space. After securing a search warrant for that bag, the bag was searched on January 25,
2013. The items in the tote bag appeared to be the items that Farak used to make counterfeit
crack cocaine and possibly to add weight to tampered samples. There was a bottle of baking
soda, baking powder, Dove soap and a razor blade, soy wax candle, oven baked clay, lab dishes,
a plastic bag with cocaine!® residue, a plastic bag containing a rock of crack cocaine, and 9 K-

pack!! bags sliced open?2.

Chemist Tim Woods had an opportunity to review the items taken from the tote bag
while he was at the grand jury. Some of the items submitted to the Sudbury drug lab were
unidentifiable until Mr. Woods was able to compare what was found in the tote bag. For
instance, sample A12-04973 which no longer tested positive for cocaine, is believed to be oven
baked clay based upon similar consistency. A12-04791 was a different consistency and believed

to be that of the soy candle as both are malleable and wax-like.

In an attempt to narrow the time frame of Farak’s substance abuse and corresponding
evidence tampering, Farak’s wife was subpoenaed into the grand jury.*® Nikki Michelle Lee has
significant emotional and physical problems. She brought in documentation from her doctor
stating that she is bi-polar, has an anxiety disorder, and suffers from severe migraines. Asa
result of a head injury, Lee has limited short term memory. Aware of her limitations as a

witness, Lee still testified in the grand jury in order to “lock in” her testimony. She testified that

that the carbon present would cause a “false” positive for heroin. Farak was charged in district court with
possession of class A: heroin.

10 All of the cocaine recovered in Farak’s belongings is in free base (crack) form.

11 K-pack bags are used at the Amherst lab to seal the drug samples after they are tested.

12 These were K-pack bags did not have sample numbers assigned to them.

13 Farak and Lee were married in 2005 in Massachusetts. Lee provided the marriage certificate.



she had only seen Farak use cocaine once in 2000. When asked if Farak’s personality had
changed recently, her wife stated that Farak seemed to leave the house more often when they
argued. Lee believed it was so Farak could “cool” down from the fight but, in hindsight,
wondered if something else could be happening. She stated that she never observed any drugs in
the house and that Farak had very few friends. Lee rarely drove in Farak’s vehicle, preferring to
drive in her own truck because of back problems. On the night that Farak was arrested, Farak
called her wife and stated “I’m getting into trouble. It’s better that you are not here”, referring to

the fact that Lee was at her parent’s home in New York state.

The Amherst lab had only four employees. Because of this small number and increased
court time, all employees had access to the drug safe. The safe could be opened by either a card
scanner or a key. Farak used a key so there is no digital record of when she accessed the safe.
Jim Hanchett was the supervisor; Sharon Salem was the evidence officer; and, Rebecca Pontes
and Farak were Chemist II. Hanchett testified in the grand jury that Farak’s productivity had
declined in the last 4-5 months prior to her arrest. In fact, around September or October 2012,
Hanchett approached Farak to discuss the fact that her analysis numbers had declined by half.
Hanchett testified that Farak explained she had a lot of court time but Hanchett did not believe it.
He asked her to start focusing on testing. He also noticed that Farak was missing frequently
from the lab- she would be gone for 15 minutes at a time. At first Hanchett believed she was
simply using the restroom; however, he testified to one incident that contradicted this theory. He
recalled that a prosecutor called the lab looking for Farak and she was not in the lab. Hanchett
sent Salem to the ladies’ room. Salem checked two different bathrooms on different floors but
Farak was not there. After that incident, Hanchett believed that Farak was taking walks outside

even though he did not confront her about this.



CHARGING

Ch. 268 813E: Tampering with Evidence
(10 year max)

Ch. 94C 834: Possession of Class B (cocaine)
1 year HOC

Ch. 94C 837: Theft of Controlled Substances from Dispensary
10 years max

ELEMENTS

Ch. 268 §13E: Tampering with Evidence

In order to prove the defendant guilty of this offense, the Commonwealth must prove two
elements beyond a reasonable doubt:

First Whoever alters, destroys, mutilates, or conceals a record, document, or other
Element: object, or attempts to do so;

with the intent to impair the record, document or object's integrity or availability

for use in an official proceeding, whether or not the proceeding is pending at that
time.

Second
Element;

For purposes of this statute it is not necessary to prove that the evidence would be
admissible at trial or free from privilege. For purposes of this investigation an official
proceeding is either a proceeding in court or a grand jury. In order to prove the elements of this
indictment the Commonwealth will present the evidence of Farak’s destruction of the four
samples: A12-04791; A12-04793; A12-04973; and A13-00156. We will present the mass/spec

data that was generated from Farak’s analyses of A12-04791 and A12-04793 and compare that to



the Sudbury analyses. The comparison will show that the samples were no longer the same
chemical composition and that Farak had exchanged counterfeit substances for the crack cocaine.
The evidence of the clay, wax, and soap recovered with her workstation will support the
indictment by allowing the inference that Farak stole the crack cocaine from the sample and
exchanged it with the counterfeit material.

For the two remaining samples A12-04973 and A13-00156, the Commonwealth will
present evidence from the submitting agency regarding the sample when it was first submitted to
the lab as well as the description of the gross weight when the samples were received in the lab.
Now that the samples are gone, destroyed, and the empty bags are in Farak’s possession, the
inference that Farak used the cocaine for personal use, coupled with all the other evidence, is

strong.

G.L. c. 94C 8 34: Possession of Controlled Substances

In order to substantiate the possession charges against the defendant, the Commonwealth must
prove the following:

1. The drug involved was a Class B controlled substance;

2. The defendant had possession or control of the controlled substance;

3. The defendant possessed the substance knowingly or intentionally.

The Commonwealth will present evidence that Farak had in her possession crack cocaine

both in her car and in her workstation. During her brief interview with State Police, Farak stated
that there should not be unsecured control substances at her workstation. Her statement

acknowledges that the plastic bag of unmarked crack cocaine and a cocaine “rock” wrapped in



weigh paper is against lab protocol so she forfeits an argument that the cocaine was present for
analysis reasons. The plastic bag in her desk had a total weight of 11.7 grams.

During the search warrant for Farak’s vehicle, a large plastic bag containing a plastic bag
of crack cocaine and drug paraphernalia was recovered. Farak was seen sitting in the drivers’
seat while the vehicle was parked at the courthouse and the cocaine was found in the drivers’
side map pocket. The plastic bag of cocaine weighed 5.6 grams and there was also a separate
crack rock wrapped in weigh paper. Additionally, there was a lab spatula, cooper mesh, and
burnt copper mesh in the bag.

All of the crack cocaine recovered during the investigation totaled 17.63 grams, just shy
of trafficking weight. Based on all of the evidence recovered thus far, there is no reason to
believe that Farak is selling, distributing, or sharing the cocaine with anyone else. Although the
total amount missing and recovered might suggest a “possession with intent” indictment, there
are no indicia of distribution to support this charge. Also, Farak’s admissions on her “emotional

worksheets” recovered from her car detail her struggle with substance abuse.

Ch. 94C 837: Theft of Controlled Substances from Dispensary

In order to substantiate the possession charges against the defendant, the Commonwealth must
prove the following:
1. Whoever steals a controlled substance;
2. From a registered manufacturer, wholesale druggist, pharmacy or other person authorized
to dispense or possess any controlled substance.
This charge is often associated with narcotics stolen from pharmacies; there are no cases

on point involving drug depositories in the Commonwealth. To prove this indictment the

10



Commonwealth would show that the defendant took, with the intent to permanently deprive, the
crack cocaine from the drug lab. The drug lab is authorized by the state to have possession of
the narcotics while the drugs are being analyzed under MGL 94C 847A and the statute is
implemented by the State Police by General Order INV-11 “Controlled Substance- Storage and
Handling”. It is clear that the forensic drug labs have the authority to possess the narcotics for
analysis purposes. However, chemists are not allowed to transport the narcotics outside of the
lab; a member of law enforcement must transport the narcotics to and from the lab and court.
This policy reinforces the Commonwealth’s argument that the authority of the lab to possess the
narcotics is limited to testing and storage.

The evidence presented would show that Farak, in her duties as a chemist, had access to
all of the drugs in the lab. With regard to the four compromised drug samples, we can prove she
took the crack cocaine that was submitted to the lab. For samples A12-04791 and A12-04793
we have Farak’s analysis for both samples, and can contrast the re-test of those samples to prove
she removed the crack cocaine and added counterfeit substances. Both sample bags were found
sliced open in her workstation. For samples A12-04973 and A13-00156, the Commonwealth
would show that the bags were submitted with suspected crack cocaine and the bags were found
sliced open and empty in her work areas. An inference can be made based on the totality of the

circumstances.

ISSUES
| do not foresee any suppression issues. The search warrant for the defendant’s motor
vehicle was based upon the facts that were known at the lab regarding the four tampered samples

and a visual inspection of her car. Numerous manila envelopes were observed scattered about

11



the interior and those are same manila envelopes that are used at the lab to hold drug samples.
Additionally, Farak was seen in her vehicle shortly before she was interviewed by the police and
she was the last occupant seen in the motor vehicle. This fact eliminates the argument that the
drugs were in her car without her knowledge. The second search warrant for the tote bag
recovered at her workstation is also valid. That affidavit set forth probable cause based on the
evidence found at her workstation and from her car.

Farak’s interview prior to arrest was non-custodial. She was asked to go to a conference
room at the district attorney’s office. After only several minutes of questioning regarding lab
protocol, Farak asked for the interview to stop and requested her MOSES representative. Farak
was allowed to end to the interview, which was recorded, and she was driven home.

The most significant issue that is outstanding is the scope of Farak’s drug abuse. We are
charging her with the tampering of the four known cases but there is likely more. 1 believe that
we should indict the known cases now in order to remove the case from district court. A review
of all crack cocaine cases from July 1, 2012 until January 18, 2013 has been requested. There
were 271 crack cocaine submissions in that 6 month time frame, 86 of those samples are still at
the Amherst lab, and 16 have been analyzed. Based upon her “writings” and the samples we
know were tampered with, limiting inquiry to crack cocaine cases is reasonable.

This case is unlike the Dookhan case in many ways but most significantly is that this was
not a breakdown of quality control and managerial oversight. Farak was allowed access to all of
the drugs as a function of the small amount of employees. When her productivity drastically
changed, her supervisor addressed the issue. I believe that the impact of Farak’s malfeasance
can be limited to drug submissions of crack cocaine, and then furthered narrowed by re-testing.

We are also hoping that the defendant, once indicted, will detail how long she has been abusing

12



drugs and how many cases are affected. Farak would expect some consideration in sentencing

for that information .

13
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APPLICABLE SENTENCE & FINE RANGE:

" Ch. 268 §13E: Tampering with Bvidence ‘ 10 years max
Ch. 94C §34: Possession of Class B (cocaine) 1 year HOC
Ch. 94C §37: Theft of Controlled Substances from Dispensary 10 years max
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FACTS

On Januvary 17, 2013 evidence officer, Sharon Salem, discovered that@o drug saniples \

| from Springﬁéld PD were missing from the Amherst Drug Lab’s evidence safe. When the
submitting za:genéy brings drugs to the lab to be tested, all of the submitted samples from that
agency on that date are organized into a l;atoh. The drug samples are not fetmne& to the
submitting agency until all of the samples in the batch al'—e tested. Salem testified in the GJ that
she normally collects all the drug certificates for a batch, double checks them with the drug

samples, and then assembles the batch to be picked up. Ms. Salem’s duties as evidence officer

require her to assemble a]l@.r-:é samples which have beemm order to return them to the

submitting agency.

The missing samples were from two different Springfield cases, numbers A12-04791 and

Al2-04793.  A12-04791 had been assigned {o chemist, Sonja Parak, Farak had tested the

- sample on January 4, 2013. Salem had a,certificate of analysis for the sample but no drugs.

When Salem realized that A12-04791 was missing, she looked ti]rough the rest of the Springfield
batch to see if it bad gotten misplaced. At that time, she discovered that A12-04793 was also -

missing. This sample was also assigned to Farak for testing but the certificate of analysis had not

been generated yef. Salem fooked through other batches in the evidence éafe before going home

for the day.
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The next morning, Salem arrived at work around 8:30 and told her supervisor, Jim
Hanchett, about the missing samples Farak had been at the lab earlier in the moming but had

left around 8am to go to Springfield District Cout to testify in a frial. Aiso present at the lab

was the other chemist, Rebecca Pontes. Hancheit and Salem began looking in other places in the
lab, including the temporary safe where Pontes and Parak would store the samples they were stifl

processing. Hanchett also checked the mass/spec data to confirm that Parak had completed the

analyses of both of the missiﬁg samples He found that Farak, in fact, had tested both samples \/
;/a/nd they were both positive for cocaiua tﬂf gﬁ%n‘}f" % o t gi; _ @tf [\Q‘,\ a0 a
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H.anchett finally moved-to Farak’s workstation to look for the samples. As he pulled
ope;l the first cabinet, Hanchett discovered a white pleistic bin with a plastic bag of cocaine,
chunks of wz‘axy—li'ke substance in a saucer, and white chunks in another saucer. Also in the bin
was a pestle and drug paraphernalia.” Hanchett co;ztinued to look through Farak’s workstation ™

+ for the missing samples. Hanchett pulled out a manila envelope from her workstation and found

the packaging for the two missing samples.-The samples weve properly labeled with the
Mﬂ_\ A IR .
- appropriate sample number; but the heat-sealed packaging had been sliced open and tlie contents-

in the bags looked strange. While visually inspecting the bags, Hancliett notéd fhat sample A12:

04791 appeaied to bé.a li: ixof two different subsfafices while A2-04793 did not._

appear o be cocaine at all,

Hanchett called Major Connolly of the State Police to alert him of the problem and the

Amherst drag lab was immediately shut down, ﬁthgn'Major Connolly and his team arrived at

the lab, Hanchett was instructed to perform a preliminary drug analysis on the two drug samples

% Two crack pipes were found in Farak’s workstation and, while it is not completely abnormal for crack pipes to be
in the lab, they are usually secured as evidence for a case.
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substances. The plastic baggic did appear mlcroscoplcally to be cocaine.” Hanchett performed a
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complete analysis of samples A12-04791 and A12-04793. He testified in the grand jury that he
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\(g/compaxed his mass/spec results to Farak’s results and they were two different substances. e

Fa1ak’s analysis did not contain any significant impurities and was cocaine in frec base form.

/ % ~Harichett analyzed the counterféit-looking portioir of A12-04791. - e found that it wasnot

\g - The sample number printed on the K-pack bag\s A12-04973 and had been assigned to Farak for
Q 5 \,\5‘3&5‘1\ \testing. The sample had been described as being white thunks-suspected to be crack cocaine and /@
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N had a gross weight of 13.6 g‘rams.4 There is no evidence that Farak had begun to test the sample.

v Xﬁ% The empty K-pack bag was sent to Sudbury for analysis and the 1eSLdue tested positive for crack
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While conducting an audit of the evidence safe to determine if mor: eS Were
missing, it was discovered that sample number A13-000156 wag also missing. This sample had

) jl.lSt recently been su;t:mitted by the Holyoke Police Department on January 11, 2013. The sample |
had been suspected crack cocaine and had a gross weight of 28.5 grams. The sam]_;)le bag for . |
A13-000156 was fountigigigg Farak’s workstation. It appears that Fa1:ak {ook the sample out | !

of a larger Holyoke batch that had been submitted only a week prior to the closure of the lab.

* The Sudbury lab also tested the samnple and confirmed that the plastic bag contained crack cocaine and weighed
11.73 grams,
4(_-‘mctss weight includes the crack cocaine and its original packaging.
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Investigators tracked down Farak a;t the Springfield District Court. She was waiting -
outside of.a courtroom to testify. She was taken to the district attorney’s office and interviewed
in one of their conference rooms, Duﬁng the infewiew, Farak stated that there should not be any
controlled substances at'her workstation. After several inore ques-tions regarding whether

investigators would find unsecured controlled substances at her workstation, Farak asked for her

_MOSES representative o be present. e
s‘\ b
> VIR oy et
Yy Invesﬁgatms located Farak’s vehicle® in the parkmg lot and secured it, pending a search

. Q\“«\@F Cprer %@ 3t ¥ A £2ewn adtstit e u&’\ les ifd)
\)} warrant. A visual inspection of the vehicle revealed a very messy interior with many manila

envelc;pes from the Amtherst lab strewn about. These are the same manila envelopes which are
used to hold drug samples. A search warrant of the car was authorized and conducted in the
early morning hours of January 18, 2013. Ttems of nofe recovered fiom the vehicle were nianila

envelopes with sample numbers®; news article involving an indicted chemist out in San

Francisco; and, mental health vworksheets describing how Farak feels when she uses illegal
M

ey

7 Recovered from the driver’s

substances and the temptation of working mth “urge-ful samples™.

B

door map pocket was a “works” kit: a large plastic bag which contained a plastic bag of crack
3 o A

"cocaine, a smaller crack rock wrapped in weigh paper?, a lab spatula, copper mesh, and a bag of

e ————r——C e

burnt copper mesh.”
]

®
—

* Rarak is the registered owner of a 2002 black Volkswagen Gulf

% Al the corresponding samples have been sent to Sudbury to be re-tested. At this time, it is belioved that had
discovery that she had prepared for court in the envelopes, and that these samples ave untelated o the tampered
saipples. The samples are older and have been long sent back to the subrmttmg agencies. They are being re-fested
a precaution,
ese worksheets were not submitted to the grand jury out of an abundance of caution in order to protect possibly
privileged information. Case law suggests, however, that the paperwork is not privileged.
¥ Weigh paper is specific paper used in the diug laboratories to hold drugs while they are being analyzed in order to
avold contamination. |
® Timothy Woods from the Sudbury lab testified that the copper esh isusedas a ﬁltel when smoking crack cocaine
so that the crack embers ave not inhaled. The burnt copper mesh was field tested on the incident date and was

v
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The State Police also found a green tofe bag shoved in the back of Farak’s workstation in
a crawl space. After securing a search warrant for that 6ag, the bag was searched on January 25,
2013. The items in the tote bag appeared to be the items that Farak used to make counterfeit

crack cocaine and possibly to add weight to tampered samples. There ‘was a bottle of baldng

Sggg, baking powder, Dove soap and a razor blade, soy wax candle, oven b lay, lab dishes,

. pack™ bags that were sliced open’®,
H‘M
Chemist Tim Woods had an opportunity to review the items taken fiom the tote bag \, ép
- R - \js

while he was at the grand jury, Some of the items submitted to the Sudbury drug lab were Q

unidentifiable untﬂ Mt. Woods was able to compare those items with what was found in the tote %\\
bag. For instance, sample A12—04973 which no longer tested positive for cocaine, is believed fo | ‘W\k}
be oven baked clay b'ased'upon similar con31stency. A12-04791 vias a different congistency and ?5@‘\3\;
] 3\){‘.

W

believed to be that of the soy candle as both substances are malleable and wax-like.

In an attempt to narrow the time frame of ;Eaxak’s 'subs’tance abuse and corresponding -~
evidence tampering, Farak’s wife was subpoenaed into the grand jur 3/Nikki Michelle Lec has X ‘\5\5“*
significant emotional and physical problems. She brougﬁt in documentation from her doctor ;&Qf
stating that she is bi-p c-)lar, has an anxiety disorder, and suffers from severe migraines. Asa 3@;5

result of a head inj uxy,’Lee has limited short term memory. Aware of her limitations as a

ey,

witness, Lee still testified in the grand jury in order to “lock in™ her testimony. She testified that \Q; >

believed at that time to be heroin. Mr, Woods also testified that the burnt copper may react with the field test and Lﬁ‘\z\%ﬁp
that the carbon present would cause a “false” positive for heroin. Farak was charged in district court with

?ossesslon of class A: heroin, BJ\
9 All of the cocaine recovered in Farak’s belongings is in free base (crack) form |
n  K-pack bags are used at the Amherst lab to seal the diug samples after they are tested.
? These were K-pack bags did not have sample numbers assigned to them. f\
G Farak and Les were maried in 2005 in Massachusetis. Lee prov1ded the mam%f; riificate, ()é\\
Yo N\@E&j e, %\ ) ‘@;ﬁ" —_t W \ E
wh Yo \«J‘“ »- v
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1

she had only\seen Farak use cocaine once in 20@7‘}13611 asked if Faral’s personality had

changed recently, her wife stated that Farak seemed to leave the house more often when they -
argued. Lee believed it was so Faral;: could “cool” down from the fight but, inJhindsight,
Wc;ndexed if som%:t];ajﬂg else could be happening. She stated that she never observed any drugs in
the house and that Farak had very few friends. Lee rarely drove in Farak’s vehicle, preferring to
drive in her own truck because of back problems. On the :night that Favak-was arrested, Farak

. called her wife and stated “I’m getting into frouble. Tt’s befter that you are not here”, referring to

the fact that Lee was at her parent’s home in New York state.

The@st lab had only fo_ur er‘nployees' Because of this smali number and increased

.court time, all employces had access to the drug safe. The safe could be opened by either a card

scanner or akey. Farak used akey so there is no digital record of when she accessed the safe.
Jim Hanchett was the supervisor; Sharon Salem was the evidence officer; and, Rebecca Ponfes.
and Farak were cach Chemist II. Hanchett testified in the grand jury that Farak’s productivity

had declined in the last 4-5 months 151‘101' 1o her arrest. In fact, around September or October

o R

2012, Hanchett approached Farak to discuss the fact that her analysis numbers had declined b Dcp
e

half. Hanchett testified that Farak explained she had a lot of coutt {ime but Hanchett did not

\

believe it. 1Io asked her to start focusing on testing. - ITe also noticed that Farak was missing %5‘&

frequently from the lab- she would be gone for 15 minutes at a time. At first Hanchett belisved %\&QJ

she was simply using the restroom; however, he testified to one incident that contradicted this
theory., He'recalled thata pz:ose'outof called the lab lqoking for Farak and‘ she was not in the lab.
Hanchett sent Salem to the Iadties’ room. Salem checked two different bathrooms on different
floors but Farak \.Nas not there. After that incident, Hanchett be]ie*..red thatiFarak was faking

walks outside even though he did not confront her about this.

ra\bﬁ
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CHARGING

Ch. 268 §13E: Tampering with Fvidence
(10 year max)

. Ch.94C §34: Possession of Class B (cocaine)
1 year HOC

Ch. 94C §37: Theft of Controlled Substances from Dispensary
10 years max . -

ELEMENTS

Ch. 268 §13E: Tampering with Evidence

In order to prove the defendant guﬂty of this offense, the Commonwealth must prove two

elements beyond a reasonable doubt:

Fixst Whoever alters, destioys, mutilates, or conceals arecord, document, or other
Element:  object, or aftempts to do so;

with the infent to impair the record, document or object's integrity or avaifability
for use in an official proceeding, whether or not the proceeding is pending at that
time. .

Second
Element:

%}P For purposes of this statute it is-not necessary to prove that the evidence would be
%}“: J NG adm1531ble at trial or free from privilege. ¥or purposes of this investigation an official
ol proceeding is either a proceeding in court or a grand jury. In order to prove the elements of this
indictment the Commonwealth will present the circumstantial evidence of Farak®s destruction of

the four samples: A12-04791; A12-04793; A12-04973; and A13-00156. First, we will present’

the mass/spec data that was generated from Farak’s analyses of A12-04791 and A12-04793 and



_ﬂ! \9"}5‘{' \ Q,@N%Eu\%ﬁ S'Aom”of\-& s oni [IESA S ‘f\a\\ff‘ AT

e compare that to the Sudbury analyses. The comparison will show that the samples were no

longer the same chemical composition and that\Farak must have exchanged’ counterfeit

Substances for the crack cocaine.l Next the evidence of the clay, wax, and soap recovered with

from the workstation supports the inférence that Farak stole the crack cocaine from £h6 sample
and exchanged it with the c_'ounterfeit material. For the two remaining samples A12-04973 and
A13-00156, the Commonwealth will present evidence from the submiitting agf;ncy regarding the
composition of the sample when it was first submitte(i to‘the lab as well as the deseription of ﬂ;e
gross We'fgilt when the samples were received in the lab. With the samples gone or destroyed,
and the empty ba‘gs in Farak’s possession, the inferenc-e {hat Farak used the cocaitie for personal
use, coupled with all the other evidence, is strong. ' ‘-“) }

w "
o ™ |

+ G.L. ¢. 94C § 34: Possession of Controlled Substances 2

In order to substantiate the possession charges agaiust the defendant, the Commonwealth must
prove the following;
1. The drug involved was a Class B controlled substance; ‘
2. The ;iefendant had possession or control of the confrolled substance; .. ) C ﬁEjsf-‘
3. The defendant possessed the substancé knowingly or intentionally. % )4} SJ“gi

vd
both inhercar a

that there should not be unsecured control substances at her workstation, Her statement . :
: &

acknowledges that the plastic bag of unmarked crack cocaine and a cocaine “rock” wrapped in. ; 3

weigh paper is against lab profocol so that substantially undercuts the argnment that the cocame

%
was present for analysis reasons. The plastic bag in her desk bad a total weight &f 11.7 grapns, kék >5
. _ - L}""
' ‘ {3
‘d‘}

A
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During the execution of the search warrant for Farak’s vehicle, a large plastic bag

' containing a plastic bag of crack cocaine and drug paraphernalia was recovered. Faiak was seen

sitting in the drivers’ seat while the vehicle was parked at the courthouse and the cocaine was

found in the drivers’ side map pocket. The plastic bag of cocaine weig
was also a separate (;rack rock wrappéd in weigh paper. Additionally, spatula, - '
cooper mesh, and burnt copper mesh in the bag.

All of the crack cocaine recovered during the investigation totaled 17.63 grams, just shy
of trafficking weight. Based on all of the evidence recovered thus far, there is no reas;)n to
believe that Farak is éei]iné, distributing, or sharing the cocaine with anyone else. Although the
total amount missing and recovered might suggest a “possession with intent” indictment, there

are no indicia of distribution to support this charge. Also, Farak’s admissions on her “emotional

worksheets™ recovered from her car detail her struggle with substance abuse.

Ch. 94C §37: Theft of Controlled Substances froin Dispensary

" n order for substantiate'the possession charges against the defendant, the Commonwealth must

prove the following:
i. Whoever steals a controlled substanc_e;
‘2. From a registered manufacturer, who lesale druggist, jphalmacy or otber person authorized
{o dispense or possess any controlled substance.
This charge is often associated with narcotics stolen from pharmacies; there are no cases
on point involving ding depc;sitories in the Commonwealth. To pro‘.}e ’;his indictment the

Commonwealth must show that the defendant took, with the intent to permanently deprive, the

crack cocaine from the diug lab. The drug lab is authorized by the state to have possession of

10




the narcotic;.s while the drugs are being analyzed under MGL 94C §47A and the statute is
implemented by the State Police by General Oxder ENV-I 1 “Controlled Substance- Storage and
\ Handling”. It is clear that the forensic drug labs have the authority tc; possess the narcotics for
\; k‘) analysis putposes. However, chemists are not allowed to transport the narcotics outside of the
‘?}\ﬁfl} ab; a member of law enforcement must {ransport the narcotics to and from the lab and couxt.
%&Sj This policy reinforces the Commonwealth’s argument that the authority of the lab to possess the
" narcoties is limited to testmg and storage. ( &—f}g&’\‘(>
© The evidence presented would show that Farak, in her duties‘ as a chembist, had access to
all of the drugs in the lab. With regard to the four cont;pr_omiscd drug samples, we can prove she
| took the crack cocaine that was submitted to the lab. For samples A12-04791 and A12—0479;3
we have Farak’s anaiysis for both samples, and can confrast fi:xe re-test of those samples to prove
she removed the crack cocaine and added counterfeit substances. Both sample bags were found |
sliced open in her workstation. For samples A12-04973 and A13-00156, the Commonwealth

would show that the bags were.submitted with suspected cxack cocaine and the bags were found

- sliced open and empty in her work areas. An inference can be made based on the totaliti,r of the b\ﬂ,\
(P 12 L
© sircumstances. \L;§ TS\ F;fﬁ, ) Q&HM«D_M\ OG Mj‘ ¥ FCAF

&‘y f Pé@?@ ISSUES

1 do not foresee any supplessmn issues. The seawh watrant for the defendant’s motor

&

Vehmle was based up on the facts that were known at the 1ab rogarding the four tampered samples

*her car. Numerous manila envelopes were observed scattered
about fhe interior and those are same type of manila envelopes used at the Iab to hold drug

samples. Additionally, Farak was seen in her vebicle shortly before she was interviewed by the



 police and she was the last occupant seen in the motox vehicle. This fact eliminates the argument
that the di.ugs were in her car without her knowledge. The second search warrant for the tote bag
recovered af her W(')rkstation should also be upheld. That affidavit set forth probable cause based - -
on the evidence found at her wotkstation and from ﬁer car. |

Farak’s ini:erview priox to arrest was non-custodial, She was asked to go to a tonference

room at the district attorney’s office. After only several minutes of questioning xegarcﬁng lab

" protocol, Farak as.ked ffor the interview to ’stop and requested ];er MOSES representative. Farak
was allowed to t;,nd the interview, which was recorded, and she was driven home.

The most significant issue that is outstanding is the scope of Farak’s drug abuse. We are -

charging her Witfl_ the tamp ering of the four known cases but there is likely more. I believe that

we should indi ﬂle‘Imown cases now in order to remove the}m ~4 revie '

of all crack cocaine cases from July T, WMWMM%MAHQW %‘)Dt
wete 2'?-'1 crack cocaine‘submjssion;s in that 6 month time frame, 86 of those sai:dples are sﬁil at ' |
the Amherst lab, and 16 have been analyzed. Be_ised upon her‘ “writings” and the samples we

know were tampered with, limiting inquiry to crack cocaine cases is reasonable, C 63' 17\&\_5 lﬁM‘SQ

This case is unlike the Dookhan case in many ways. Most significantly, there was nota %}(y\ \\D\J
breakdown of quality control and managerialvoversight. Farak was allowed access to ail of tﬁe o 0
: — ———RAP(
drugs as a function of the small amount of employees. When her productivity drastically \ﬁ\ 9/
e e : /

changed, her supervisor addressed the issue. Ibelieve that the impact of Farak’s malfeasance is

Xy S

most likely limited fo drug submissions of ciack cocaine, and the tainted samples can be easily
identified by re-testing. We are also hoping that the defendant, once indicted, will detail how
long she has ‘been abusing drugs and how many cases are affected, Farak would expect some

consideration in sentencing for that information .

12
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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY (GENERAL

Ong ASHBURTON PLACE
Boston, Massacuuserrs 02108

MaRktiia COAKLEY S (617) 727-2200
Atrornsy (ENERAL : WWW.IHASS. ZOV/ago
March 27, 2013

District Attorney Daniel F. Conley
Suffolk District Attorney’s Office
One Bulfinch Place
Boston, MA 02114

Re: Sonja Farak investigation/Amberst lab
Dear District Attorney Conley:

This Office is investigating Sonja Farak, a chemist who conducted analysis of suspected
narcotic samples out of the Amherst drug laboratory. Ms, Farak is currently charged in
Belchertown District Court with two counts of tampering with evidence, one count of
possession of a Class A substance and one count of possession of a Class B substance.
During our investigation, this Office has produced or otherwise come into possession of
information, documents and reports. Pursuant to this Office’s obligation to provide
potentially exculpatory information to the District Attorneys as well as information
necessary to your Offices” determination about how to proceed with cases in which
related narcotics evidence was tested at the Amberst laboratory, please find the below
listed materials:

1) Massachusetts State Police report by Sergeant Joseph F, Ballou regarding the
investigation (9 pages);

2) Massachusetts State Police report by Trooper Randy Thomas regarding the search
of Farak’s motor vehicle (3 pages);

3) Massachusetts State Police report by Sergeant Joseph F, Ballou regarding the
search of Farak's tote bag (3 pages);

4) Massachusetts State Pollce report by Sergeant Joseph F. Ballou regarding the
interview of Walter Sadlowski (3 pages);

5) Massachusetts State Police report by Sergeant Joseph F. Ballou regarding the
photographs and video taken of the Ambherst Iab on February 14, 2013 (3 pages);

6) Massachusetts State Police report by Trooper Geraldine Bresnahan regarding
interviews of James Hanchett and Sharon Salem (3 pages);

7) Transcript of interview with Sonja Farak on January 18, 2013 (29 pages);

8) Transcript of interview with James Hanchett on January 18, 2013 (50 pages);

9) Transcript of interview with Rebecca Pontes on January 18, 2013 (46 pages);

Suffo k County District Aftorney's Office
AGO - March 27, 2013 001 FARAK DISCOVERY PAGE:

2819




10) Transcript of telephone interview with Sharon Salem on January 18,2013 (26
pages);

11) Evidence Report Form (1 page);

12) Evidence Recovery Log 'with photos (9 pages),

13) Evidence Log (13 pages);

14)2012 Technical Audit Report (6 pages);

15) Massachusetts State Police report regarding drug locker inventory on June 27,
2012 (2 pages);

16) Massachusetts State Police Safety Assessment Report dated August 7,2012 (4
pages)

Please do not hesitate to contact me at (617) 963-2489 with any questions or concerns.’

Sincerely,

e OIN VEART e
S~ Chief of the (3ri1i“§i‘§mﬂ-

Attornéy General’s Office

Suffo k County Distrdct Attorney’s Office
AGO - March 27, 2013 002 FARAX DISCOVERY PAGE: 2820
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From: Flannery, Frank (WES)

Sent: Friday, August 16, 2013 10:09 AM
To: Kaczmarek, Anne (AGO)

Subject: Farak hearing and discovery
Hello Anne,

A couple of things: First, Judge Kinder has ordered an evidentiary hearing for 9/9. The purpose of the hearing, according
to his order, is to define the scope, to the extent possible, of Farak’s misconduct. | expect that the evidence admitted in
this hearing will include the testimony of some of the investigators and chemists involved in your investigation along
with the discovery you have provided. Having an extensive evidentiary hearing in one court concerning evidence that
relates to a pending criminal case in another is, to say the least, unusual and so | want to keep you in the loop in case
you have any questions or concerns.

Second, I've had numerous requests for the photos that were taken during the search of Farak’s vehicle. | spoke to Sgt.
Ballou who tells me he can provide those photos to me directly but | want to make sure | have your permission first.
Also, | have all the GJ minutes but | don’t believe | have the exhibits, although they may all be included in the other
discovery you provided. If you have them in one place and it wouldn’t be too much trouble, could you send them to me?

Thanks,

Frank Flannery

This e-mail message is generated from the Office of the Hampden District Attorney and contains information that is confidential and may be privileged as an
attorney/client communication or as attorney work product. The information is intended to be disclosed solely to the addressee(s). If you are not the intended
recipient, be aware that any disclosure, copying, distribution or use of the contents of this email information is prohibited. If you have received this email in error,
please notify the sender by return email and delete it from your computer system.
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From: Salem, Sharon (POL)

Sent: Wednesday, August 28, 2013 11:29 AM

To: Kaczmarek, Anne (AGO)

Cc: Sullivan, Kristen (POL); Juhascik, Matthew (POL); Brooks, Nancy (POL)
Subject: RE: Reanalysis Cases from Amherst

Anne,

| will send you the Amherst discovery packet for this case. Looking at the data, it does not look good for Farak.
The “re-testing” discovery packet from Sudbury will be handled by Sudbury-not me. | will forward your request to
them.

As far as | know, this case was resubmitted for analysis at the request of the defense attorney on behalf of his
client. The ADA on this case is Richard Locke in Berkshire County.

-Sharon

Sharon Salem

Forensic Services Group
Massachusetts State Police
Springhield, MA 01104
413-205-1805

413-205-1811 (fax)

The preceding email message (including any attachments) contains information that may be confidential, may be
protected by the attorney-client or other applicable privileges, or may constitute non-public information. It
is intended to be conveyed only to the designated recipient(s) named above. If you are not an intended
recipient of this message, please notify the sender by replying to this message and then delete all copies of
it from your computer system. Any use, dissemination, distribution, or reproduction of this message by
unintended recipients is not authorized and may be unlawful.

From: Kaczmarek, Anne (AGO)

Sent: Wednesday, August 28, 2013 10:00 AM
To: Salem, Sharon (POL)

Subject: FW: Reanalysis Cases from Amherst

Hi Sharon-
Can | get discovery packs for the Farak cases that were retested?

A1202997A, A12-02997B, and A12-02902.
Also were these samples just in the safe and randomly retested or specifically retested? IF you know.

Thanks, Anne

From: Dunlap, Kimberly (POL)

Sent: Wednesday, August 28, 2013 9:40 AM
To: Kaczmarek, Anne (AGO)

Subject: Reanalysis Cases from Amherst

Good Morning Ms. Kaczmarek,



| recently analyzed state police crime laboratory cases 13-158377 and 13-158839. Both cases were originally analyzed
by Ms. Farak. In my reanalysis both cases came back with only a trace amount of cocaine. | have attached copies of the
certificate of analysis for both cases. If you have any additional questions please contact me.

Thank you very much for your time!

Kim

Himberty Dianlop
MASSACHUSETTS STATE POLICE CRIME LABORATORY
59 HORSE POND ROAD
SUDBURY, MAO1776
PHONE 508-358-3145
FAX 508-358-3224

The preceding email message (including any attachments) contains information that may be confidential, may be protected by the
attorney-client or other applicable privileges, or may constitute non-public information. It is intended to be conveyed only to the
designated recipient(s) named above. If you are not an intended recipient of this message, please notify the sender by replying to this
message and then delete all copies of it from your computer system. Any use, dissemination, distribution, or reproduction of this
message by unintended recipients is not authorized and may be unlawful.
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss. TRIAL COURT OF THE
COMMONWEALTH
SUPERIOR COURT DEPT.
INDICTMENT NO. 12-083

Commonwealth
V.
ROLANDO PENATE

DEFENDANT’S MOTION TO COMPEL PRODUCTION OF DOCUMENTARY
EVIDENCE PURSUANT TO MASS. R. CRIM. 17(a)(2)

Now comes the defendant and respectfully requests that this Honorable Court issue an order
pursuant to Rules 13 and 17(a)(2) of the Massachusetts Rules of Criminal Procedure, and following
the protocol established by Commonwealth v. Lampron, 441 Mass. 265 (2004), directing the
Massachusetts Attorney General’s Office, the Massachusetts State Police, the Executive Office of
Public Safety and Security, and/or the Department of Public Health to provide undersigned counsel
with the following documentation:

1. Copies of all police reports related to each packet of suspected narcotic evidence found in
the possession of Sonja Farak (“Farak™) at the time of her arrest. This includes, but is not
limited to, evidence seized from her workstation and safe at the Amherst Laboratory,
from her vehicle, and as a result of the search of her home.

2. Copies of drug certificates and chain of custody reports for each packet of suspected

narcotic evidence found in Farak’s possession at the time of her arrest.



(98]

. A copy of Farak’s personnel file, including, but not limited to, her employment
application(s) for the position of chemist, as well as the results of any psychosocial
evaluations, drug testing, and/or background checks;'

4. Results of any and all searches of computers to which Farak had access, including but not

limited to copies of e-mails sent and received by Farak from January 1, 2010 to January
19, 2013;

5. Results of any and all searches of cellular telephones to which Sonja Farak had access,
including but not limited to text messages sent and received by Ms. Farak from January 1,
2010 to January 19, 2013;

6. Copies of performance evaluations and/or documentation reflecting the performance of
Farak, Rebecca Pontes, and/or Sharon Salem at the Amherst Drug Laboratory from
January 1, 2005 — January 18, 2013.

7. Copies of any and all inter- and/or intra-office correspondence from January 18, 2013 to the
present pertaining to the scope of evidence tampering and/or deficiencies at the Amherst
Drug Laboratory.

8. To the extent not covered by Request No. 8, copies of any and all correspondence from
January 18, 2013 to the present to and/or from District Attorney’s offices in the four
Western Counties pertaining to the scope of evidence tampering and/or deficiencies at the
Amberst Drug Laboratory.

9. Any and all evidence suggesting that Farak may have had an accomplice in the evidence

tampering she allegedly engaged in at the Amherst Drug Laboratory.

! This request includes materials generated in conjunction with Farak’s work in the Hinton Drug
Laboratory where she began her career as a chemist prior to transferring to the Amherst
Laboratory in 2004.



10. To the extent not covered by Request No. 10, any and all evidence suggesting that a third
party may have been aware of Farak’s evidence tampering at the Amherst Drug Laboratory
prior to Farak’s arrest in January, 2013; and

11. The results of any handwriting analysis conducted by law enforcement of the handwritten
notes found on news accounts recovered by the Massachusetts State Police during a search

of Farak’s car.

As his reasons for this Motion, the Defendant assigns as follows:

1. The documents are sought for production in good faith;

2. The subject materials are relevant to material issues at trial and are therefore
evidentiary in nature;

3. The defense cannot fully and competently prepare for trial of this case in the absence
of such evidence;

4. The subject materials cannot be produced other than by a summons issued by this
Court;

5. The Defendant is constitutionally entitled to inspection of the materials under Article
XM and M.G.L.A. c. 263, § 5; and

6. Lampron, supra, permits the requests made herein.

The Court is referred to the Affidavit of Counsel and Memorandum of Law, filed
herewith, for further reasons in support of this Motion.

The defendant respectfully requests a hearing on this motion on Thursday, September 19,

2013.




Respectfully Submitted,

His Attorney
LUKE RYAN
BBO#664999

SASSON, TURNBULL, RYAN & HOOSE
100 Main Street, 3" Floor

Northampton, MA01060

(413) 586-4800

(fax) (413) 582-6419
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From: Reardon, Susanne (AGO)

Sent: Friday, August 23, 2013 12:58 PM

To: Verner, John (AGO)

Cc: Kaczmarek, Anne (AGO); Mazzone, Dean (AGO); Ravitz, Randall (AGO)
Subject: New Farak subpoena

John- | spoke with Beth Lux out in Springfield to help us out with the subpoena to Anne Kaczmarek. Beth talked to the
ADA and discovered that Sonya Farak was the testing and confirmatory chemist in the case. In light of that | think we
need to decide how much we want to try to protect and if we should move to quash due to the pending

investigation. The case is on for a motion to suppress hearing next Tuesday 8/27 but Anne is not available that day.

Susanne Reardon
Deputy Chief

Appeals Division

(617) 963-2832

Office of Attorney General
Martha Coakley
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COMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURT
Hampden, ss.
)
COMMONWEALTH )
)
\Z ) No. HDCR2012-00083
)
ROLANDO PENATE )
)
)

MOTION TO QUASH SUBPOENA FOR AAG ANNE KACZMAREK

The Massachusetts Attorney General’s Office (AGO), hereby moves to quash the
subpoena requiring AAG Anne Kaczmarek to appear at an evidentiary hearing in the above-
entitled matter. As grounds therefor, the AGO states that the defendant seeks information on
matters that are either confidential, privileged and exempt from disclosure, or cumulative of
information of wﬁich the defendant already has possession, In support of this motion, the AGO
has attached a memorandum of law. |

WHEREFORE, for the foregoing reasons, the AGO requests that this Court quash the
subpoena,

Respectfully submitted
For the Attorney General,

MARTHA COAKLEY

o

Kris C. Foster

Assistant Attorney General
Criminal Bureau

One Ashburton Place




Boston, Massachusetts 02108
(617) 727-2200, ext, 2833
Dated: October 1, 2013 BBO # 672376

CERTIFICATE OF SERVICE

I hereby cettify that I served a copy of the Motion to Quash Subpoena upon the defendant
and his counsel in hand on this date, ‘

Kris C. Foster
Assistant Attorney General
Date: October 1, 2013




COMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURT
Hampden, ss.
)
COMMONWEALTH )
)
V. ) No. HDCR2012-00083
' )
ROLANDO PENATE )
)
)

MEMORANDUM OF LAW IN SUPPORT OF ATTORNEY
GENERAL’S MOTION TO QUASH SUMMONS SERVED ON
ASSISTANT ATTORNEY GENERAL ANNE KACZMAREK

This memorandum of law is submitted by the Massachusetts Attorney General’s Office
(AGO), in support of its motion to quash the summons served on Assistant Attorney General
Anne Kaczmarek in the above-captioned matter. This Cou.rt should quash the summons because
the testimony and documents sought relate to the AGO’s ongoing criminal investigation of Sonja
Farak. As argued below, such information is privileged or otherwise protected from disclosure
and no exception or waiver applies. In the alternative, the AGO requests that this Court enter an
appropriate protective order to prevent the unwarranted disclosure of privileged or otherwise
protected information.

BACKGROUND

On February 1, 2012, a Hampden County grand jury returned indictments against the
defendant, Rolando Penate, charging him with three counts of possession with intent to distribute

a class A substance, in violation of G.l. ¢. 94C, § 32A(d), as a subsequent offense, G.L. c. 94C,




§ 32(b), and with related school zone violations, G.L. ¢. 94C, § 32J; two counts of untawful
possession of a firearm, in violation of G.L. ¢. 269, § 10(h); and use of a firearm while
committing a felony, in violation of G.L. ¢. 265, § 18B.

The drugs in the defendant’s case appear to have been tested by Sonja Farak. Farak is
currently charged with four counts of evidence tampering, four counts of larceny of drugs and
two count of possessi'on of cocaine allegedly arising out of her work at the University of
Massachusetts Amherst drug laboratory in her capacity as a chemist. AAG Anne Kaczmarek is
assigned to prosecute the Commonwealth’s case against Farak.

On August 22, 2013, AAG Kaczmarek was served with a subpoena compelling her
testi_mony on August 27., 2013, and the production of documents related to her investigation of
Farak. On August 27, the Court rescheduled the evidentiary hearing in this case to September 23,
2013, with a hearing on, inter alia, the subpoena issued for AAG Kaczmarek’s testimony and
production of documents, scheduled for September 19, 2013,

ARGUMENT

The defendant is secking documents and testimony from AAG Kaczmarek, As an initial
maiter, several of the documents the defendant is seeking from AAG Kaczmarek are not in her
care, custody or control, This includes (1) evidence of an accomplice or third party knowledge;
and (2) handwriting analysis. Furthermore, the defendant already has possession of copies of the
news accounts with handwritten notes recovered from Farak’s car.! The remaining documents
the defendant is requesting, in addition to AAG Kaczmarek’s testimony, should be quashed for

the following reasons.

' Additionally, the defendant likely has already reviewed the grand jury minutes, exhibits, and
police reports, which document the access to the Amherst evidence locker.
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I. This Court should quash the summons because documents and information
regarding the ongoing criminal investigation of Senja Farak are privileged and
otherwise protected from disclosure.

Courts have found information maintained by law enforcement regarding an ongoing
criminal investigation to be priviléged and not subject to disclosure. See Kattar v. Doe, CIV. A.
86-2206-MC, 1987 WL 11146 (D. Mass. Jan. 27, 1987) (granting in part a motion to quash
subpoenas for a deposition that would require disclosure of information related to an active
investigation and a deposition that would require disclosure of information protected by the law .
enforcement investigatory privilege); see also Puerto Rico v. United States, 490 F.3d 50, 64 (Ist
Cir. 2007), cert. denied., 552 U.S. 1295 (2008) (recognizing a privilege for “law enforcement
techniques and procedures”. “The purpose of this privilege is to prevent disclosure of law
enforcement techniques and procedures, to preserve the confidentiality of sources, to protect
witness and law enforcement personnel, to éafcguard the privacy of individuals involved in an
investigation, and otherwisc to prevent interference with an investigation.” - In re Dept. of
Investigation, 856 1.2d 481, 483-84 (2d Cir. 1988), |

Similar principlcs can be found in various areas of Massachusetts law. As an example,
the public records laws exempt from disclosure “investigatory materials necessarily compiled out
of the public view by law enforcement or other investigatory officials, the disclosure of which
materials would probably so prejudice the possibility of effective law enforcement that such
disclosure would not be in the public interest.” M.G.L. c. 4, § 7, cl. 26(f). This exemption
recognizes that the disclosure of certain investigatory materials “could so detract from effective
law enforcement to such a degree as to operate in derogation, and not in suppért of, the public
interest.” Bougas v. Chief of Police of Lexington, 371 Mass. 59, 61-63 (1976) (holding that
police reports and letters from citizens to police were exempt from disclosure), Even if not

divectly applicable here, the exemption “provides guidance as to public policy considerations.”
¥ app p Yy
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Sheriff of Bristol County v. Labor Relations Comm’n, 62 Mass. App. Ct. 665, 671 (2004); see
also Babets v. Secretary of Executive Office of Human Servs., 403 Mass. 230, 237 n.8 (1988)
(finding that terms of public records law may offer some evidence of Legislature’s attitude on
issues of evidentiary privileges); Puerto Ricé, 490 F.3d at 63 (noting that the law enforcement
exemption in the federal Freedom of Information Act provides guidance in determining the
scope of the investigative privilege). There are other examples. See, e.g., In re Enforcement of a
Subpoena, 463 Mass. 162, 177 0.8 (2012) (listing “impounded filings regarding ongoing criminal
investigations™ as a type of document that “at least temporarily” can be shiclded from public);
The Muassachusetts Guide to Evidence, Art. V, §515 (“Unless otherwise required by law,
information given to governmental authorities in order to secure the enforcement of the law is
subject to disclosure only within the discretion of the governmental authority.”).

The law enforcement investigative pri\;ilege is a qualified privilege, which is “subject to
balancing the [government’s] interest in preserving the confidentiality of sensitive law
enforcement techniques against the requesting party’s interest in disclosure,” Puerfo Rico, 490
F.3d at 64. To override the strong pu.blic interest in maintaining the confidentiality of
information related to an active criminal investigation, a party must generally show a compelling
need for the information that is sufficient to overcome the privilege. See Gomez v. City of
Nashua, 126 FR.D. 432, 436 (D.N.H. 1989) (granting motion to quash deposition of an assistant
attorney general based on the law enforcement investigative privilege, the deliberative process
privilege, and the principle that absent a compelling need, the time and energy of public officials
ought to be preserved for public business); see also A‘s:s'n for Reduction of Violence v. Hall, 734

F.2d 63, 66 (Ist Cir. 1984) (a party secking discovery of privileged material “must make a




threshold showing of need, amounting to more than ‘mere speculation) (quoting Socialist
Workers Party v. Attorney General, 565 F.2d 19, 23°(2d Cir. 1977)).

Here, the interests of the requeéting party include his rights under the U.S. Constitution
and the Massachusetts Declaration of Rights to present a complete defense and to utilize
compulsory process to secure the presence of witnesses on his behalf. See, e.g., Crane v.
Kentucky, 476 