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INTRODUCTION AND SUMMARY OF ARGUMENT

The government’s supplemental brief neglects the arguments that Gordon
has made, the conclusions that the panel drew, and the text that Congress enacted.
In fact, the brief confirms that Congress’s basic design—and the language it
used—aligned mandatory detention to the time of a noncitizen’s release from crim-
inal custody.

Gordon and the panel have shown that 8 U.S.C. § 1226 has two unambigu-
ous features. First, § 1226(c) applies mandatory detention only if the government
has met its obligation to “take ... custody” of the alien “when the alien is re-
leased.” See Castaneda v. Souza, 769 F.3d 32, 45 n.10 (1st Cir. 2014). Second,
8 1226(c)(1)’s “when . . . released” clause is not satisfied when the government
takes custody “any time after” release, including when months or years have
passed since a noncitizen’s release from criminal custody. Id. at 42-45. And both
Gordon and the panel recognized that these conclusions are bolstered by a third
point: the statute can and must be interpreted not to apply mandatory detention to
people like Gordon, since such detention is so arbitrary that it would raise serious
due process concerns. Id. at 46-48.

The government engages only superficially with these issues. On the first
point, it rehashes its prior arguments without confronting the panel’s conclusion

that these arguments contradict both the plain text of § 1226(c) and this Court’s
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holding in Saysana v. Gillen, 590 F.3d 7 (1st Cir. 2009). Gov’t Supp. Br. 3-7. On
the second point, it insists that § 1226(c)(1) permits it to move as slowly as it
wants, without squaring that view with the statute’s text or purpose. Id. at 1, 5, 8.
And on the third point, the government finally acknowledges that Congress was
focused on detaining noncitizens at the time of their release, without explaining
how applying § 1226(c) to noncitizens like Gordon could bear any reasonable rela-
tionship to that purpose. Id. at 18-19.

In short, the government’s arguments confirm that the panel got it right:
Gordon is not subject to mandatory detention.

ARGUMENT

l. Section 1226(c) cannot be read to apply mandatory detention to nonciti-
zens who were not taken into custody “when . .. released.”

The government claims that the panel “rightly rejected” Gordon’s view that
mandatory detention is limited to noncitizens detained “when . . . released.” Gov’t
Supp. Br. 4. Actually, the panel accepted Gordon’s view, Castaneda, 769 F.3d at
45 n.10, and rightly so.

A.  The panel’s holding, which the government does not cite, was that the
limitation on release in 8 1226(c)(2) applies only “to aliens taken into custody pur-
suant to paragraph (1).” Id. That view reflects Congress’s judgment that immigra-
tion officials should have broad discretion to release noncitizens on bond “except

as provided in [§ 1226(c)].” 8 U.S.C. § 1226(a). It also reflects Congress’s decision
2
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to limit that exception to “alien[s] described in paragraph (1) of § 1226(c), and not
“aliens described in subparagraphs (1)(A) to (1)(D),” or “aliens with offenses de-
scribed in paragraph (1).” Accordingly, the panel handily rejected the govern-
ment’s view that Congress mismatched 8 1226(c)’s two paragraphs by applying the
release limitation of § 1226(c)(2) to noncitizens who are not taken into custody as
commanded in § 1226(c)(1). Castaneda, 769 F.3d at 45 n.10; Gordon Br. 29-34.
The government’s various rejoinders—which emphasize “adverbial” claus-
es, “empowering” statutes, and hypotheses about how Congress could have legis-
lated more clearly—have not changed since its opening briefs. Nor are they per-
suasive. Even if “when . . . released” is part of an adverbial clause, there is no
room to wonder “whether Congress intended [it] to constitute part of the mandato-
ry detention provision,” or to think that it merely “empowers” action that the gov-
ernment “may” take. Gov’t Supp. Br. 3, 5-6 (emphasis added). And, contrary to the
government’s suggestion, Congress could not have more clearly tied the “when . . .
released” clause to the scope of mandatory detention by instructing the government
to “take into custody any alien who [is subject to certain removability grounds] and
who was detained when released.” Id. at 5 (emphasis added). That instruction
would tell the government, oxymoronically, to take into custody people it had al-

ready detained.

! “Gordon Br.” refers to Gordon’s initial brief filed on May 15, 2014; “Gordon
Supp. Br.” refers to Gordon’s Supplemental Brief filed on February 23, 2015.

3
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In contrast, the government itself has shown that Congress could readily
have written the statute to apply to Gordon. Congress could have omitted the
“when ... released” clause, as the government has done when summarizing
8 1226(c). Gov’t Gordon Op. Br. 3-4, 15; Gordon Br. 34 & n.7. Or Congress could
have written § 1226(c)(2) to apply to all noncitizens who are removable based on
the offenses in § 1226(c)(1), using language similar to a statute now cited by the
government. Gov’t Supp. Br. 6 (citing 8 U.S.C. § 1101(a)(43)(N) (referencing “an
offense described in” 8 U.S.C. § 1324(a)(1)(A), which in turn lists offenses in inset
clauses (i) to (v))). But Congress did neither of those things.

B.  The government also fails to confront the panel’s view that Saysana
already resolved this question. Saysana held that a noncitizen was not subject to
mandatory detention because he had not been detained consistent with the
“when . . . released” clause of § 1226(c)(1). 590 F.3d at 14-15. As the panel ex-
plained, “there would have been no reason for Saysana to consider the ‘when . . .
released’ language” if, as the Board of Immigration Appeals held in Matter of Ro-
jas, 23 I&N Dec. 117 (BIA 2001), that clause had no bearing on the reach of man-
datory detention. Castaneda, 769 F.3d at 45 n.10. “[TThe Court’s rationale for its
holding” in Saysana is, of course, “not dicta.” United States v. Pleau, 680 F.3d 1, 5
(1st Cir. 2012) (en banc). Thus, despite repeated government assurances that

Saysana involved a different question than Rojas, e.g., Gov’t Supp. Br. 7, what
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matters is whether Saysana’s rationale for answering that question can be recon-
ciled with Rojas. The government has never attempted such a reconciliation, and
that is because none is possible.

C.  The government nevertheless adheres to its view that this Court
should defer to Rojas. But the government has barely defended Rojas’s reasoning,
see Castaneda, 769 F.3d at 45 n.10, and no court of appeals has deferred to it, see
Gordon Br. 48 & n.13. Instead, in concluding that the “when . . . released” clause is
irrelevant to the application of mandatory detention, the Third and Fourth Circuits
relied largely on an analysis of the loss-of-authority cases. Sylvain v. Att’y Gen. of
U.S., 714 F.3d 150, 157-61 (3d Cir. 2013); Hosh v. Lucero, 680 F.3d 375, 381-83
(4th Cir. 2012). That analysis has been thoroughly dismantled—Dby the panel, by
Gordon, and now by former government officials—and the government’s latest
brief adds nothing new. Compare Castaneda, 769 F.3d at 45-49; Gordon Br. 54-
61; and Br. of Amici Curiae Former Immigration Judges and Dep’t of Homeland
Security Officials 12-20 (filed Feb. 23, 2015), with Gov’t Supp. Br. 10-11.2

1. Section 1226(c)(1) cannot be read to use the phrase “when the alien is
released” to mean “whenever the government wants.”

The government also argues, in essence, that it is impossible for a noncitizen

to establish that he was not taken into custody “when . . . released.” In its view, a

2 If there is a circuit split, see Gov’t Supp. Br. 1, it arose because the Third and
Fourth Circuits contradicted Saysana—~not because the panel adhered to it.

5
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noncitizen can never avoid mandatory detention based on a claim that the govern-
ment did not “take [him] into custody ... when [he was] released” from criminal
confinement because “when” simply means “any time after.” Gov’t Gordon Op.
Br. 18; Gov’t Supp. Br. 1, 5, 8. As Gordon has argued, and the panel recognized,
this argument amounts to an outright denial of the “custody” command of
8 1226(c)(1), and it is incorrect. Castaneda, 769 F.3d at 42-43; Gordon Br. 38-47.
A.  The government believes that § 1226(c)(1)—despite ostensibly com-
manding that the government ‘“shall take into custody” certain noncitizens
“when [they are] released”—is really no command at all. It does not, in the gov-
ernment’s view, entail taking anyone into custody “the moment he is released, after
some delay, or even after several years.” Gov’t Supp. Br. 1. Instead, the govern-
ment reads 8§ 1226(c)(1) to say, in effect, that the government “can take into custo-
dy” an alien subject to certain criminal grounds of removability “at any time after
the alien is released.” See id. at 1, 5, 12. This view reduces the “when . . . released”
command to, at most, a limitation on the government’s authority to impose deten-
tion before release from criminal custody—a limitation that would be oddly word-
ed (Gordon Br. 46), redundant with other statutes (Gov’t Supp. Br. 5), and a pecu-
liar response to Congressional “alarm” about the government detaining noncitizens
too late rather than too early (Gov’t Supp. Br. 18). See Castaneda, 769 F.3d at 42-

43.
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By construing § 1226(c)(1) not to require the executive to take any action to
detain noncitizens being released from jail, the government’s account—not the
panel’s—risks “exempt[ing] criminal aliens from mandatory detention” because of
the agency’s failure to detain them. Gov’t Supp. Br. 8. It should be rejected.

B.  The government’s misapprehension of § 1226(c)(1) explains its claim
that the panel’s holding raised practical problems. Id. at 8-9. By holding that
8 1226(c)(1) requires the government to take noncitizens reasonably promptly into
custody, the panel permitted the BIA ample latitude to define the precise content of
8§ 1226(c)(1)’s “when . . . released” requirement. Castaneda, 769 F.3d at 45. Alt-
hough the government perceives this holding as saddling it with the task of figur-
ing out how quickly to take noncitizens into custody, that perception is due to the
government’s remarkable view that 8 1226(c)(1) never requires it to move quickly.
But even the BIA has recognized that Congress, through § 1226(c)(1), commanded
prompt action. Rojas, 23 I&N Dec. at 122.

It is thus difficult to accept the government’s insistence that the panel re-
quired it to decide how quickly it must meet its obligation to take custody
“when . . . released,” or its worry that the BIA would be hard-pressed to perform
this basic interpretive task. See Matter of T-M-H- & S-W-C-, 25 I&N Dec. 193
(BIA 2010) (considering “reasonable period” for filing asylum application after

changed circumstances). The BIA and immigration judges could, under the panel’s
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Interpretation, account for various practical concerns with identifying and taking
custody of noncitizens being released from criminal custody.® What the govern-
ment cannot do is go on as if the command to take custody “when the alien is re-
leased” means that it is not required to do anything at all.

I11. The government does not resolve the serious constitutional questions
that would arise from detaining Gordon without the possibility of bond.

The government’s submission confirms that applying § 1226(c) to all noncit-
izens with predicate convictions, including those long ago released from criminal
custody, is unsupported by Congressional purposes and thus raises serious consti-
tutional concerns. Because a narrower interpretation is not plainly contrary to Con-
gressional intent, those constitutional concerns require construing 8 1226(c) to ap-
ply only to those detained “when . . . released.” See Gordon Supp. Br. 14-18.

A. The government all but concedes that the constitutionality of
8 1226(c), as applied to noncitizens like Gordon, was not resolved in Demore v.
Kim, 538 U.S. 510 (2003). It does not claim, for example, that Demore upholds

applications of § 1226(c) that would be arbitrary or unreasonable. See Gov’t Supp.

* Though the government implies otherwise, Gov’t Supp. Br. 8-9, the Connecticut
“Trust Act” does not bar—and actually requires—Ilocal authorities to communicate
with federal authorities about a noncitizen’s release from custody, and it does not
restrict the use of detainers against people with felony convictions. Public Act No.
13-155 (Conn. 2013). Its priorities resemble those of the Secretary of Homeland
Security, who has narrowed the use of detainers and has replaced detention re-
quests with requests for notification of a noncitizen’s release. Jeh Johnson, Secure
Communities 2-3 (Nov. 20, 2014), available at www.dhs.gov/sites/default/files/
publications/14 1120 _memo_secure_communities.pdf (last visited Mar. 2, 2015).

8
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Br. 17; see also Br. for the Petitioners 42-49, Demore, 538 U.S. 510, 2002 WL
31016560 (filed Aug. 29, 2002) (arguing facial challenge to 8 1226(c) should be
denied despite possibility of valid as-applied challenges).

The government does claim that “a delay in initiating detention” can never
strengthen a due process challenge to mandatory detention, Gov’t Supp. Br. 12, but
that claim finds no support in the statute or Demore. The constitutional concerns in
this case do not stem from the mere delay in initiating removal proceedings against
Gordon, but from imposing detention without the possibility of bond following that
delay. And in upholding a “narrow” detention scheme that was “support[ed]” by
“[t]he evidence Congress had before it,” Demore did not sanction mandatory de-
tention that is applied arbitrarily and without legitimate purpose. Demore, 538 U.S.
at 526, 528. Thus, no matter the precedential weight of Justice Kennedy’s concur-
rence, Gordon Supp. Br. 9 n.3, Demore does not hold that § 1226(c) would be con-
stitutional as applied to Gordon five—or fifty—years after his release from crimi-

nal custody. Its reasoning suggests the opposite is true. Gordon Supp. Br. 7-13.

* The government insists that Demore applied “rational basis” review, Gov’t Supp.
Br. 15, but that is not so. Though the Court did not require the government to “em-
ploy the least burdensome means,” neither did it suggest that Congress may detain
noncitizens as readily as it can regulate optometrists. 538 U.S. at 528 (citing inter-
mediate scrutiny case, City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425,
443 (2002)); cf. Williamson v. Lee Optical of Oklahoma Inc., 348 U.S. 483, 488
(1955); but see U.S. Dep 't of Agriculture v. Moreno, 413 U.S. 528, 535-37 (1973)
(striking down classification under rational basis standard). Presumably, if the
Court had applied rational basis review, it would not have undertaken to examine

9
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B.  The government nowhere says that applying mandatory detention to
Gordon—a permanent resident who rebuilt his life and served his community after
a drug offense—serves any permissible purpose. Gov’t Supp. Br. 11-24. In re-
sponse to the panel’s conclusion that detaining Gordon without the possibility of
bond “appears arbitrary on its face,” Castaneda, 769 F.3d at 47-48, the government
stands mute.

If anything, the government has finally confirmed that the purposes of
§ 1226(c) have nothing to do with noncitizens like Gordon. It concedes that Con-
gress enacted § 1226(c) because it was “alarm[ed]” about criminal noncitizens who
were not “immediately detain[ed]” upon their release from incarceration, and were
instead returned to communities where they might recidivate and become difficult
for immigration authorities to locate. Gov’t Supp. Br. 18. That alarm is precisely
why Congress mandated detention “when . . . released,” see Gordon Br. 41-42, and
why the government is mistaken when it argues that § 1226(c)(1) does not require
prompt action, see Gov’t Supp. Br. 1, 5, 8, 12. Requiring detention without bond of

noncitizens who have neither disappeared nor recidivated during their gap in cus-

whether § 1226(c) was supported by the evidence before Congress. Demore, 538
U.S. at 528; see Lopez-Valenzuela v. Arpaio, 770 F.3d 772, 778 (9th Cir. 2014) (en
banc) (noting Demore involved “extensive evidence and findings establishing the
need for the policy”). Thus, Demore is in line with other cases emphasizing the
fundamental liberty interest triggered by civil detention and the need for such de-
tention to bear a reasonable relationship to Congressional purposes. See Gordon
Supp. Br. 5-6 &n.1.

10
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tody has little to do with those goals, and thus raises serious constitutional con-
cerns. Gordon Supp. Br. 9-13.

Because the mandatory detention of noncitizens like Gordon does not ad-
vance the specific purposes of § 1226(c), the government is constrained to make
two general points that apply equally to all noncitizens in removal proceedings. It
argues that “aliens have little reason to become fugitives until they are placed into
removal proceedings,” and that, even if they have not been arrested for § 1226(c)
offenses, noncitizens might have been arrested for other offenses or committed
crimes for which they were not caught. Gov’t Supp. Br. 23-24. These are merely
arguments in favor of detention generally. See Castaneda, 769 F.3d at 43 n.7. They
say nothing about why Congress would have had good reason to preclude Gordon
from demonstrating to an immigration judge that he did not pose a danger or flight
risk warranting detention. See Br. of Amici Curiae Former Immigration Judges and
Dep’t of Homeland Security Officials 10-12.°

C.  Finally, the government makes several assertions that do not with-
stand scrutiny. For example, it discusses rates of failures to appear among nonciti-
zens released on bond or their own recognizance. Gov’t Supp. Br. 22. That discus-

sion sheds no meaningful light on the risks presented by noncitizens with § 1226(c)

> Despite barely mentioning the facts of Gordon’s case, the government flavors its
brief with references to “terrorist” aliens. Gov’t Supp. Br. 1-2, 14, 23. Those aliens
face mandatory detention under 8 U.S.C. § 1226a, and, in any event, would be un-
likely to have strong due process challenges to mandatory detention.

11
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offenses, because they are held in mandatory detention.® And it says nothing about
individuals like Gordon, who have lived in the community without incident for
years after their release from criminal custody. The government also states, without
citing any data, that noncitizens with criminal convictions are less likely to be
awarded relief. Id. at 20. But noncitizens with criminal convictions may be eligible
for several forms of relief from removal, see, e.g., 8 U.S.C. 8§ 1158, 1231(b)(3),
1255(a), including some that are available exclusively or primarily to those with
criminal convictions and that are closely linked to the equities that individuals long
since released from criminal custody will have built over the passage of time. See
8 U.S.C. 88 1182(h), 1229b(a); 8 U.S.C. § 1182(c), repealed by lllegal Immigra-
tion Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, Title
I11, 8 304(b), 110 Stat. 3009 (Sept. 30, 1996) (former Immigration and Nationality

Act § 212(c), retroactively available in some cases).

® Though the government states that its statistics coincide with “a dramatic rise in
the number of criminal aliens made eligible for bond hearings by federal court or-
der,” it does not claim—much less document—any connection between rising in
abstentia orders and noncitizens released after court-ordered bond hearings in
“when . . . released” cases, or other cases. Gov’t Supp. Br. 22. The statistics more
likely reflect releases caused by resource constraints at the border. See, e.g., U.S.
Dep’t of Homeland Security, Office of Inspector General, Detention and Removal
of Illegal Aliens 1, 4 (OIG-06-33) (Apr. 2006), available at www.oig.dhs.gov/
assets/Mgmt/OIG_06-33_Apr06.pdf (last visited Mar. 2, 2015); U.S. Dep’t of
Homeland Security, Office of Inspector General, ICE’s Release of Immigration
Detainees 8 (O1G-14-116) (Aug. 2014), available at www.oig.dhs.gov/assets/
Mgmt/2014/01G_14-116_Aug14.pdf (last visited Mar. 2, 2015).
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Neither these statistics nor the record before Congress divulge a reasonable
relationship between the purposes of mandatory detention and the imposition of
mandatory detention on noncitizens detained years after their release from custody.
Instead, that broad interpretation of § 1226(c) raises serious constitutional concerns
that require interpreting the provision to apply only to noncitizens detained
“when . . . released” from custody for a predicate offense. Gordon Supp. Br. 14-18.

CONCLUSION
Gordon respectfully asks this Court to affirm the district court’s ruling that

he is not subject to § 1226(c).
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