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Introduction

At the start of the pandemic, the Supreme Judicial Court recognized “that a reduction in
the number of people who are held in custody 1s necessary,” granted some relief to pretrial
detainees, and ordered data reporting that would “facilitate any further response necessary.”
Comm. for Pub. Counsel Servs. v. Chief Justice of the Trial Court, 484 Mass. 431, 445, 447, 453
(2020) (hereinafter, CPCS). That reporting now reveals reasons for further judicial relief." Nine
months since the Governor declared a state of emergency, and as Massachusetts braces for a
deadly holiday season, Massachusetts Houses of Correction (HOCsS) still are not undertaking two
essential steps to mitigate the threat of COVID-19 in their facilities: routine, comprehensive
COVID-19 testing, and meaningful population reductions. Five HOC:s also do not provide
meaningful, imely, and confidential modes of communication between incarcerated individuals
and their lawyers. These actions violate constitutional guarantees concerning cruel and unusual
punishment, due process, and the right to counsel. Plaintiffs Committee for Public Counsel
Services and the Massachusetts Association of Criminal Defense Lawyers bring this action to
vindicate those rights.

In two respects, the HOCs are deliberately indifferent to the substantial risk COVID-19
poses to incarcerated individuals, in violation of the Fighth Amendment and art. 26 rights of
sentenced prisoners and the due process rights of pretrial detainees.

First, despite some testing of non-symptomatic individuals in some counties, none of the
HOCG:s routinely and comprehensively tests incarcerated individuals and staff. Since April, the total
number of tests conducted by seven HOC: falls far short of their mean populations, suggesting that
they have not conducted even one complete round of testing in nine months. Even if that practice

had arguably been constitutional in March, it 1s unjustifiable now. By failing to undertake such

" Unless otherwise noted, this memorandum cites data current as of December 17, 2020.
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testing, the HOCs have unconstitutionally blinded themselves to the true number of infected
mdividuals in their facilities, and thus what measures must be taken to protect them.

Second, the HOCs have unconstitutionally failed to exercise their statutory authority to
meaningfully decrease their incarcerated populations. The Court has held, and experts have
confirmed, that the number of incarcerated individuals must be reduced to limit COVID-19
transmission. The HOCs have the statutory authority to do this, but they have not. The
mcarcerated population in four counties i1s now at least 92% of the population at the start of
reporting, and the overall pretrial population now exceeds the population on April 3, 2020.*
Because depopulation is “a cornerstone of reducing COVID-19 transmission,” the HOCs’ refusal
to use their depopulation authority 1s unconstitutional.

In addition to the violations described above, the HOC:s 1n five counties—Bristol, Essex,
Hampden, Plymouth, and Worcester—are unreasonably interfering with the constitutional right to
counsel because the communication options they offer fail to provide timely, confidential, and
meaningful access to counsel i the midst of the pandemic.

When the pandemic hit, the HOCs had to react quickly to an unforeseen danger. But
whatever interim measures may have been appropriate in the spring, the late Chief Justice Gants
cautioned that “continuing unchanged along thle| same path in the months ahead might constitute
reckless disregard, especially if we are hit with a new wave of COVID-19 cases.” Foster v. Comm'r

of Correction, 484 Mass. 698, 735, 740 (2020) (Gants, J. concurring).' That time has arrived.

* See infra pp. 14-15.

’ Affidavit of Dr. Yonatan Grad and Emma Accorsi, attached as Exhibit A (hereinafter Grad) 4.
' Plaintiffs join the entire legal community in mourning the loss of Chief Justice Gants and extend
our condolences to the Court’s members and staff.
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Facts

As detailed in the Complaint and the attached affidavits, the HOCs have failed to
adequately respond to the pandemic in at least three ways. First, no HOC provides routine,
comprehensive testing to the people living and working in the facility. See Complaint §{ 68-78.
Second, the HOC:s have refused to exercise their statutory authority to meaningfully decrease their
mcarcerated populations. See Complaint Y 79-99. Finally, Bristol, Essex, Hampden, Plymouth,
and Worcester have failed to provide meaningful, timely, and confidential modes of
communication between incarcerated people and their attorneys. See Complaint 1Y 100-130.

Argument

To save lives in the face of a burgeoning pandemic, the Committee for Public Counsel
Services (CPCS) and the Massachusetts Association of Criminal Defense Lawyers (MACDL) filed
a petition for emergency relief seeking the release of incarcerated individuals in March 2020. At
the time, they did not raise constitutional claims. They do so now because nearly nine months of
data reporting have revealed constitutional violations warranting this Court’s intervention.

I The HOCs’ inadequate COVID-19 testing and depopulation practices unconstitutionally
punish sentenced prisoners in violation of the Eighth Amendment and art. 26.

The HOCs’ failure to comprehensively and routinely test non-symptomatic prisoners and
staff, as well as their failure to exercise their statutory authority to meaningfully depopulate,
amounts to deliberate indifference that violates the constitutional rights of sentenced prisoners.

A. The HOCs must take reasonable steps to protect sentenced prisoners from a
known, substantial risk.

When the state “so restrains an individual’s liberty that it renders him unable to care for
himself,” it must “provide for his basic human needs.” DeShaney v. Winnebago Cty. Dep 't of Soc.
Servs., 489 U.S. 189, 200 (1989). The Eighth Amendment’s ban on “cruel and unusual

punishments,” and art. 26’s ban on “cruel or unusual punishments,” therefore require prisons to
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provide “adequate food, clothing, shelter, and medical care, and [to] take reasonable measures to
guarantee the safety of” prisoners. Farmer v. Brennan, 511 U.S. 825, 832 (1994) (internal citations
omitted). These measures include protecting prisoners “from the spread of serious, communicable
diseases, including where the complaining inmate does not show symptoms of the disease, or
where ‘the possible infection might not affect all of those exposed.”” Foster, 484 at 701, quoting
Helling v. McKimnney, 509 U.S. 25, 33 (1993).

To demonstrate that potential exposure to a disease amounts to unconstitutional
punishment, convicted prisoners must establish, first, a “substantial risk of serious harm,” Farmer,
511 U.S. at 834, and, second, that officials acted with a “sufficiently culpable state of mind,”
Wilson v. Seiter, 501 U.S. 294, 297 (1991). Convicted prisoners must show that officials
demonstrated subjective deliberate indifference to prisoner health or safety in order to establish a
culpable state of mind. Farmer, 511 U.S. at 829. Jails and prisons are deliberately indifferent when
they “fail[] to take reasonable measures to abate” a known, substantial risk of harm. /d. at 847.’
Critically, a jail cannot isulate itself from hability by taking steps that are clearly insufficient to
address a serious risk of harm. See Miranda v. Munoz, 770 F.2d 255, 259 (1st Cir. 1985).° Instead,
the failure to undertake a “fundamental prerequisite” whose absence will render other steps

“msufficient” and “ineffectual” to protect prisoners constitutes deliberate indifference. Inn re Von

Staich, 270 Cal. Rptr. 3d 128, 149-50 (Cal. App. 2020).

’ See also Zingg v. Groblewski, 907 F.3d 630, 635 (1st Cir. 2018) (deliberate indifference due to
“fail[ure] to take steps that would have easily prevented” a known harm); Ahearn v. Vose, 64 Mass.
App. Ct. 403, 417 (2005) (correctional staff violate the Eighth Amendment when they “fail[] to take
‘easily available measures’ to reduce the known risk to the plaintiffs’ health”) (quoting Clancey v.
McCabe, 441 Mass. 311, 318 (2004)).

* See also DeGidio v. Pung, 920 F.2d 525, 531 (8th Cir. 1990) (affirming district court’s
determination that jail’s response to a tuberculosis outbreak, while not non-existent, was
madequate and therefore unconstitutional) (cited with approval in Foster, 484 Mass. at 719-20).
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B. The HOCs’ knowing failure to take reasonable steps to mitigate the serious risks of
COVID-19 constitutes deliberate indifference.

Because COVID-19 presents a known, substantial risk of serious harm, see Foster, 484
Mass. at 718, the constitutional inquiry hinges on whether the HOCs have been deliberately
mdifferent to this risk by knowingly failing to take reasonable steps to mitigate it. They have. The
HOCG:s have failed (1) to undertake routine, comprehensive testing of prisoners and staff; and (2) to
meaningfully depopulate through removals, transfers, and pretrial diversion.

1. The HOC:S’ failure to conduct routine, comprehensive testing demonstrates
deliberate indifference.

The HOC:s have acted with deliberate indifference by failing to adequately test non-
symptomatic prisoners and staff for COVID-19. The Court recently emphasized that COVID-19
“spreads rapidly, and that a few cases, or even no reported cases, on any given day or in any given
place can quickly change to many cases,” especially in congregate settings like jails and prisons.
Nash, ship op. at 9. The Court has also recognized that testing—along with contact tracing and
quarantining, both of which depend on testing to 1dentify contagious individuals—are “the sine qua
non of any effort to control the COVID-19 pandemic.” Foster, 484 Mass. at 722-23. Indeed, in
determining that DOC prisoners were unlikely to succeed on their Eighth Amendment claim at
the start of the pandemic, the Court relied in part on what it called “widespread testing of
nonsymptomatic inmates.” Id. at 723.” The logic of that determination, as other courts have held, is

that the absence of widespread testing can constitute deliberate indifference. See, e.g., Savino v.

"The concurrence cautioned, however, that Eighth Amendment claims might succeed if additional
measures were not taken by the fall of 2020. See Foster, 484 Mass. at 735, 740 (Gants, C.J.,
concurring).
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Souza, 459 F. Supp. 3d 317, 331 (D. Mass. 2020) (finding facility was deliberately indifferent in
part because of sparse testing).’

This makes sense. Failing to test non-symptomatic individuals blinds government officials
to people for whom contact tracing and quarantining—key pillars of prevention—must be
conducted. “[R]outine testing of pre-symptomatic and asymptomatic individuals in jails and prisons
1s the medical standard of care to protect the public health of prisoners, staff, and the surrounding
community.” That is because, “[i]f these infections are not identified due to lack of testing, the
facility cannot take effective action to protect the rest of its incarcerated population from exposure
and infection.” Simply put, quarantines cannot work if you do not know who to quarantine. Thus,
routine and comprehensive testing of residents and staff 1s a “fundamental and necessary predicate
to preventing the spread of COVID-19 in a communal living facility.”” This requires at least
weekly or bi-weekly testing of non-symptomatic prisoners and staff."”

Yet the HOC:s are not doing this. Instead, most of them test only people with symptoms
and those 1dentified as close contacts of infected individuals. Even the handful of HOCs that have

conducted more non-symptomatic testing “are not conducting the level of testing necessary to

" See also Prmental-Estrada v. Barr, 464 F. Supp. 3d 1225, 1232-33 (W.D. Wash. 2020) (facility’s
actions were not objectively reasonable because, “[w]ithout widespread testing, Respondents
cannot identify ‘confirmed cases’ - the lynchpin that causes them to take further preventative
procedures”); Zepeda Rivas v. Jennings, U.S. Dist. Ct., No. 20-CV-02731-VC, slip op. at 2 (N.D.
Cal. Dec. 3, 2020) (finding deliberate indifference in part because of facility’s “conscious avoidance
of widespread testing” of both detainees and staff).

" Grad | 37.

" Id. | 38; see also Affidavit of Dr. Monik C. Jiménez, attached as Exhibit B (hereinafter Jiménez)
14 30, 33 (“[IIn prisons and jails, the efficacy of isolation and contact tracing depend upon the
routine testing of staff and residents who are not yet experiencing symptoms.”); Savino, 459 F.
Supp. 3d at 331.

" Grad { 40; see also Zepeda Rivas, slip op. at 11 (ordering weekly testing of all detainees and staff
who had not tested positive for COVID-19 within 90 days).

* See Jiménez 9§ 36; see also Centers for Disease Control and Prevention, Guidance for Expanded
Screeming 1Testing to Reduce Silent Spread of SARS-CoV-2,
https://www.cdc.gov/coronavirus/2019-ncov/php/open-america/expanded-screening-testing.html
(last visited Dec. 18, 2020).
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identify infected prisoners and staff,” and are therefore “not taking the necessary steps to protect

»13

the people who live and work 1n their facilities.”” By declining to meaningfully look for COVID-
19, the HOC:s disable themselves from preventing and containing outbreaks among their staff and
mcarcerated populations, and thus violate their constitutional obligations. As Judge Sorokin
explained, the DOC learned about the importance of widespread testing “the hard way,” and the
HOC:s “would be wise to benefit from DOC’s experience.” Baez v. Moniz, 460 F. Supp. 3d 78, 91
n.13 (D. Mass 2020).

Unsurprisingly, the HOCs have not managed what they have declined to measure. From
June 1 to September 23, with a population consistently above 900, Essex tested just 57 prisoners;
within three weeks, its confirmed positive prisoners rose by 158." During an October 14 call with
the Special Master’s team and the Sherniffs’ representative in SJC-12926, counsel expressed
concern that Essex was a harbinger of what was to come at other HOCs with low testing rates.
Shortly thereafter, Plymouth reported 66 confirmed infections among staff members and 51
confirmed infections among incarcerated individuals between November 5 and December 16; it
had tested just two staff members and 23 incarcerated individuals in the three months immediately
prior.” Against this backdrop, the HOCs’ continued refusal to conduct routine, comprehensive

testing of prisoners and staft 1s deliberate indifference.

2. The HOC:’ refusal to exercise their statutory authorities to meaningfully
depopulate also demonstrates deliberate indifference.

The HOC:s have also been deliberately indifferent by failing to use their authority to reduce

their incarcerated populations.

" Jiménez q 36; see also Grad 439.

" See Comm. for Pub. Counsel Servs. v. Chref Justice of the Trial Court, SJC-12926, Dkt. #132
App’x 19-20 (Dec. 17, 2020) (hereinafter, SJC-12926).

" See SJC-12926, Dkt. #132 App’x 49-51 (Dec. 17, 2020).
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The Court has called for a reduction in the population of imcarcerated individuals as a
means of protecting the people who live and work 1n carceral facilities and the surrounding
communities. CPCS, 484 Mass. at 445; Foster, 484 Mass. at 701. And for good reason. Because
“physical distancing 1s paramount to combating COVID-19 transmission,” and “[rleducing the
mcarcerated population 1s the only way to increase the ability of the remaining individuals to
physically distance,” “decarceration 1s a necessary component of any reasonable strategy to combat

916

the spread of COVID-19 in Massachusetts prisons and jails.”” Without such distance, and even
assuming other mitigation strategies are deployed, confinement will pose a grave risk to prisoners."”
Therefore, as a recent National Academies of Science, Engineering, and Medicine report
concluded, decarceration 1s a “necessary mitigation strategy.”"

To achieve this mitigation, some corrections systems have increased their use of programs
such as home confinement, which allow people to serve sentences from home. The Federal
Bureau of Prisons (BOP) has placed 19,021 prisoners in home confinement since March."”

Where officials have refused to use their powers to mitigate the threat of COVID-19
through depopulation, several courts have held that this failure violates the Fighth Amendment. In
Martinez-Brooks v. Laster, 459 F. Supp. 3d 411 (D. Conn. 2020), a class of federal prisoners

claimed that the warden’s failure to transfer medically vulnerable prisoners to home confinement

“In any meaningful numbers” constituted deliberate indifference to prisoners’ serious medical

"“ Jiménez Y1 37, 41; see also Grad { 45-50; Jiménez {4 38-40.

" See Grad { 50; Jiménez § 41.

" See Emily A. Wang, Bruce Western, Emily P. Backes, and Julie Schuck, eds., Decarcerating
Correctional Facilities During COVID-19: Advancing Health, Equity and Safety, National
Academies of Sciences, Engineering, and Medicine, at S-2,
https://www.nap.edu/catalog/25945/decarcerating-correctional-facilities-during-covid-19-advancing-
health-equity-and.

* See Federal Bureau of Prisons, Frequently Asked Questions Regarding Potential Inmate Home
Confinement in Response to the COVID-19 Pandemic, https://www.bop.gov/coronavirus/faq.jsp
(last visited Dec. 18, 2020).

13


https://www.nap.edu/catalog/25945/decarcerating-correctional-facilities-during-covid-19-advancing-health-equity-and
https://www.nap.edu/catalog/25945/decarcerating-correctional-facilities-during-covid-19-advancing-health-equity-and
https://www.bop.gov/coronavirus/faq.jsp

needs. Id. at 441. The Court noted that transfer to home confinement or compassionate release
was “the only viable measure by which the safety of highly vulnerable inmates can be reasonably
assured.” Id. at 443. It therefore held that the facility’s failure to transfer more than 21 out of 1,000
prisoners to home confinement established a likelihood of success on the claim that the
madequate 1mplementation of home confinement authority constituted deliberate indifference.
See 1d. at 441-43."

Like the BOP, the HOCs can use home confinement to safely reduce their populations.
Specifically, G. L. c. 127, § 49 empowers the HOC: to establish education, training, and
employment programs, including programs that may be completed outside of a correctional
facility, for prisoners who are within eighteen months of parole eligibility and have not been
convicted of certain enumerated offenses. This provision authorizes the HOC:s to transfer
prisoners to home-confinement programs. See Foster, 484 Mass. at 733; cf. Commonwealth v.
Donohue, 452 Mass. 256, 266 (2008) (finding that “the statutory scheme suggests a legislative
mtent to allow this kind of [GPS-monitored home confinement| arrangement”). Indeed, “General
Laws c. 127, § 49A, requires the commissioner to establish in each correctional facility a
committee to evaluate the behavior and conduct of inmates within the prison and recommend
whether an inmate ‘shall be permitted to participate in any program outside a correctional facility,

exclusive of parole.” Foster, 484 Mass. at 737 (Gants, C.J., concurring).

* See also Umnited States v. Young, 460 F. Supp. 3d 71, 73 (D. Mass. 2020) (granting motion for
compassionate release); In re Von Staich, 270 Cal. Rptr. 3d at 153 (finding deliberate indifference
and ordering 50% population reduction where facility “dismissed the fundamental prerequisite” of
population reduction); Campbell v. Barnes, Cal., Case No. 30-2020-1141117, Order On Writ of
Habeas Corpus and Writ of Mandate, slip op. at 16-17 (Orange Cty. Sup. Ct., Dec. 11, 2020)
(hnding deliberate indifference and ordering a 50% population reduction where “the measures
taken lack the very cornerstone of a successful abatement plan, namely, a sufficient reduction n jail
population to enable proper social distancing”) at https://www.aclu.org/legal-document/order-
ahlman-v-barnes; Torres v. Milusnic, 472 F. Supp. 3d 713, 740 (C.D. Cal. July 14, 2020) (holding
that prison officials were likely deliberately indifferent by failing to make prompt and meaningful
use of home confinement).
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The HOC:s have other depopulation tools. When a “disease breaks out” in an HOC that
“may endanger the lives or health of the prisoners to such a degree as to render their removal
necessary,” a Sheriff may remove incarcerated individuals to another designated location “until
they can safely be returned.” G. L. c. 126, § 26. And for pretrial detainees, the HOCs can release
mdividuals to pretrial diversion programs. See G. L. c. 127, § 20B.

Nevertheless, the HOCs’ use of these authorities has apparently been lmited. Three
HOCs—Bristol, Plymouth, and Suffolk—do not even have home-confinement programs.” And the
nine HOC:s that have such programs have failed to use them to achieve meaningful population
reductions, despite their statutory obligation to consider all eligible prisoners.” See G. L. ¢. 127, §
49A. Indeed, as of November 5, five HOCs with home-confinement programs had zero people on
home confinement, while three others had three or fewer.” Overall, just /6'individuals were on
home confinement as of November 5, even though an estimated total of 427 individuals were
eligible as of December 11.” Meanwhile, to the best of Plaintiffs’ knowledge, none of the Sheriffs
have exercised their authority to move prisoners to a new location under G. L. ¢. 126, § 26.

The results are dismaying. The incarcerated population in four counties 1s now at least 92%
of the population at the start of reporting,” eight counties house more pretrial detainees than they

did on April 6, and the aggregate HOC pretrial population is higher than April 6 as well.” Under

* See Affidavit of Daniel Jaffe Ex. 1, attached as Exhibit C (hereinafter Jaffe).

* Dukes County Sherriff’s Office did not respond to a public records request concerning its use of
home confinement.

* See 1d.

* See 1d.

“ Compare SJC-12926, Dkt. #70 App’x 2; App’x 4; App’x 7; App’x 8 (Apr. 13, 2020) with SJC-
12926, Dkt. #132 App’x 4-6; App’x 10-12; App’x 28-30; App’x 31-33; App’x H2-54 (Dec. 17,
2020).

* Compare Massachusetts Dep’t of Correction, Weekly Count Sheet: December 14, 2020 at 7,
https://www.mass.gov/doc/weekly-inmate-count-12142020/download, with Massachusetts Dep’t of
Correction, Weekly Count Sheet: April 6, 2020 at 7, https://www.mass.gov/doc/weekly-inmate-
count-462020/download (showing that Barnstable, Berkshire Essex, Franklin, Hampden,
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the circumstances of the present crisis, the HOCs’ failure to take these known, reasonable
measures to protect the people in their custody 1s deliberate indifference prohibited by the Eighth
Amendment and art. 26.

II. The HOCs’ inadequate COVID-19 testing and depopulation practices also violate the due
process rights of pretrial detainees.

Unlike convicted prisoners, pretrial detainees cannot be punished at all. Ingraham v.
Wight, 430 U.S. 651, 671-72, n.40 (1977). Accordingly, if unconstitutional deliberate indifference
1s present 1n this case, it necessarily violates the due process right of pretrial detainees to adequate
conditions of confinement. But even 1f this Court holds that deliberate indifference 1s absent here,
it still can and should hold that the due process rights of pretrial detainees have been violated.

The Supreme Court has held that pretrial detainees alleging Fourteenth Amendment
violations for excessive force need not prove that the officers were subjectively aware that the force
used was excessive, as they must do in the Eighth Amendment context, but merely that the force
was objectively unreasonable. Kingsley v. Hendrickson, 576 U.S. 389, 396-97 (2015). Following
Kingsley, tederal circuit courts are split on the related question of whether pretrial detainees
bringing Fourteenth Amendment conditions-of-confinement claims need only show objective
unreasonableness, rather than that prison officials were subjectively aware of the risk, as in the
Eighth Amendment context. See Gomes v. US Dep 't of Homeland Sec., Acting Sec’y, 460 F.

Supp. 3d 132, 147-148 & n.32 (D.N.H. 2020) (collecting cases).

Hampshire, Norfolk, and Suffolk counties held more pretrial detainees on December 14 than on
April 6).

“ Compare Massachusetts Dep’t of Correction, Weekly Count Sheet: December 14, 2020 at 7
(listing total county jail population as 4,279) (Dec. 14, 2020), https://www.mass.gov/doc/weekly-
mmate-count-12142020/download, with Massachusetts Dep’t of Correction, Weekly Count Sheet:
April 6, 2020 at 7 (isting total county jail population as 4,193) (Apr. 6, 2020),
https://www.mass.gov/doc/weekly-inmate-count-462020/download.
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This Court should join the Second, Seventh, and Ninth Circuits in concluding that, under
the logic of Kingsley, proving objectively unreasonable conditions of confinement 1s sufficient to
establish a due process violation. See Miranda v. Cty. of Lake, 900 F.3d 335, 352 (7th Cir. 2018);
Darnell v. Pineiro, 849 F.3d 17, 34-35 (2d Cir. 2017); Castro v. Cty. of L.A., 833 F.3d 1060, 1071
(9th Cir. 2016) (en banc); cf. Richmond v. Huq, 885 F.3d 928, 938 n.3 (6th Cir. 2018) (explaining
that Kingsley “calls into serious doubt whether” pretrial detainees need to prove a subjective
component in conditions claims). And it should further hold that, for the reasons above, the
HOCG:s’ refusal to provide routine, comprehensive testing or to use their statutory authority to
decrease their incarcerated population 1s objectively unreasonable in light of the threat COVID-19
poses to health and safety of the people mn their custody.

III. By failing to facilitate meaningful attorney-client communication, five HOCs are violating
incarcerated individuals’ constitutionally protected right to counsel.

Both the Massachusetts Declaration of Rights and the United States Constitution require
prisons and jails to facilitate meaningful access to attorneys. See U.S. Const. amend. VI, XVI;
Mass. Declaration of Rights, art. 1, 10, 12. In-person contact visits that are both timely and
confidential are a constitutionally required component of that meaningful access. See Beryamin v.
Fraser, 264 F.3d 175, 180-81 (2d Cir. 2001) (upholding lower court’s order requiring jail to
provide timely, private visits). Due to the pandemic, in-person contact visits remain necessary, but
they are no longer sufficient to protect these rights. In these extraordinary times, limited
opportunities for in-person visits must be supplemented with timely and confidential video and
telephone communications. Yet the HOCS in Bristol, Essex, Hampden, Plymouth, and

Worcester (collectively, “the Five HOCs”) do not currently facilitate sufficient confidential video
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conferences and phone calls between attorneys and clients.” In light of the pandemic, that practice
violates the right to counsel under the state and federal constitutions.

A. Incarcerated individuals are constitutionally entitled to meaningful attorney access.

“Prison walls do not form a barrier separating prison inmates from the protections of the
Constitution.” Turner v. Safley, 482 U.S. 78, 84 (1987). Among other rights, prisons and jails must
provide people 1n their custody with “sufficient access to attorneys.” Cacicio v. Sec’y of Pub. Safety,
422 Mass. 764, 773 (1996). Sufhicient access requires m-person, contact visits with counsel. See
Hoffer v. Comm’r of Correction, 397 Mass. 152, 155 (1986).” These visits must of course be
private and confidential. See 7d." Under this rule, courts have invalidated practices that required
mcarcerated people to yell to be heard by their attorneys, see Ching v. Lews, 895 F.2d 608, 609
(9th Cir. 1990), and have required prisons to provide sufficiently private areas for meaningful
attorney-client interviews, see Dreher v. Sielafl, 636 F.2d 1141, 1145 (7th Cir. 1980).

Access to attorneys must also be timely. Courts have found violations of the Sixth
Amendment where prisons and jails have imposed unreasonable delays in facilitating attorney-
client meetings. In Beryjanmun, for example, the Second Circuit concluded that delays in attorney-

client meetings “impaired [attorneys’| ability to establish rapport and trust with clients, to collect

“ On a December 17 phone call with Petitioners and the Special Master in SJC-12926, Sheriff
Cocchi of Hampden County stated that he would be able to provide confidential video
conferencing. Plaintiffs are open to continue working with Sheriff Cocchi to ensure all prisoners
have meaningful access to counsel.

* See also Ching v. Lewis, 895 F.2d 608, 610 (9th Cir. 1990) (right of access to courts includes
contact visitation with counsel); Adams v. Carlson, 488 F.2d 619, 632 (7th Cir. 1973) (“[w]here an
attorney visiting an incarcerated client offers to waive his right to resist a search by prison guards, a
penal mstitution errs at the expense of the mmate’s right of full access to the courts when it . . .
requires a conference by phone across glass”).

" See also Smith v. Robbins, 454 F.2d 696, 697 (1st Cir. 1972) (“|Tlhe prisoner has a right to have
the confidence between himself and his counsel totally respected”); Bach v. People of State of 1IL.,
504 F.2d 1100, 1102 (7th Cir. 1974) (“[Clontact with an attorney and the opportunity to
communicate privately 1s a vital ingredient to the effective assistance of counsel and access to the
courts”); cf. Matter of a John Doe Grand Jury Investigation, 408 Mass. 480, 481-82 (1990)
(administration of justice requires confidential attorney-client communications).
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mformation from clients, to counsel clients in a crisis, and to assist clients in considering plea
agreements,” and upheld an injunction requiring jails to facilitate prompt attorney visits. 264 F.3d
at 180; see also Wollish v. Levi, 573 F.2d 118, 133 (2d Cir. 1978), rev’d on other grounds, 441
U.S. 520 (1979) (afhirming a remedial order where “attorney visits were made in the general visiting
rooms during visiting hours thereby entailing long delays, limiting the attorney’s time with his
client, and totally vitiating confidentiality”).

When extreme circumstances limit in-person visits, a prison or jail must provide
supplemental modes of timely and confidential attorney-client communications. These
supplements, while not replacing the need for in-person visits, must at least satisty the other
constitutional requirements for meaningful attorney-client access—that is, they must be timely and
confidential. Accordingly, given the limits on in-person visits during the pandemic, prisons and jails
must either supplement in-person visitation with confidential and timely videoconferencing, or else
demonstrate a sufficient justification for failing to do so. Ct. S. Poverty Law Ctr. v. United States
Dep’t of Homeland Sec., U.S. Dist. Ct., No. 18-760, slip op. at 2 (D.D.C. June 17, 2020)
(heremafter SPLC) (finding likelihood of success on access-to-counsel claim based on madequate
opportunities for remote legal visitation during the pandemic); Banks v. Booth, 459 F. Supp. 3d
143, 163 (D.D.C. 2020) (holding defendants “shall ensure that all inmates, including those on
1solation, have access to confidential, unmonitored legal calls of a duration sufficient to discuss
legal matters” during the pandemic).

Here, under any arguably applicable constitutional standard,” there is no legitimate reason

for the failure of the Five HOCs to supplement limited in-person visits with timely and confidential

" The Supreme Court has said that burdens on the right to counsel “must be weighed against the
legitimate interests of penal administration and the proper regard that judges should give to the
expertise and discretionary authority of correctional officials.” Procunier, 416 U.S. 396, 420
(1974). The Supreme Judicial Court has suggested that the famihar 7urner v. Safley test applies to
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videoconferences and phone calls. See Procunier v. Martinez, 416 U.S. 396, 420 (1974), overruled
i part on other grounds, 7Thornburgh v. Abbott, 490 U.S. 401 (1994) (hmitations on attorney
access balanced against “legitimate interests of penal administration”); 7urner, 482 U.S. at 89
(holding that a prison regulation that impinges on prisoners’ constitutional rights must be
“reasonably related to legitimate penological interests”).

B. The Five HOC:s that do not facilitate confidential and timely attorney-client video
and telephone calls are unreasonably mterfering with the right to counsel.

While barriers vary across the facilities, the aggregate available communication options

during this pandemic do not provide meaningful access to counsel at any of the Five HOCs.
1. In-person attorney visits to the HOCs are inadequate during the pandemic.

Due to COVID-19, “in-person legal visitation 1s no longer viable as a primary vehicle of
[attorney-client] communication,” SPLC, shp op. at 2, including in Massachusetts. Many attorneys
presently cannot visit jails because they justifiably do not feel safe doing so, particularly given the
failure of the HOC:s to conduct routine and comprehensive COVID-19 testing.” As a result, many
attorneys go to the HOC: less frequently, for shorter periods of time, or not at all.” Even non-
contact attorney visits—which some facilities now offer— pose a hazard where correctional officers

may be positive for COVID-19.™

limitations on attorney access. See Cacicio, 422 Mass. at 770 (1996), citing 7urner, 482 U.S.at 89-
91; but see Bemjamin, 264 F.3d at 187 & n.10 (holding that the Procunier standard, rather than the
1urner standard, applies to Sixth Amendment claims for the abridgement of attorney access).

* See Affidavit of Jacqueline Dutton 41 19, 28, attached as Exhibit E (hereinafter Dutton); Affidavit
of Tommy Fears 4{ 6, 8, attached as Exhibit F (hereinafter Fears); Affidavit of Tracy Magdalene
11, attached as Exhibit G (hereinafter Magdalene); Affidavit of James J. Vita, IIT {1 9-10, 15,
attached as Exhibit H (hereinafter Vita); Affidavit of Rebecca Whitehill 4 4, attached as Exhibit I
(hereinafter Whitehill).

* See Fears { 8; Magdalene 9 11; Affidavit of Thomas Mello { 5, attached as Exhibit J (hereinafter
Mello); Whitehill § 4. Experts are also reluctant to go to the jails. Vita § 22.

" See Affidavit of John Nolen {9 21-24, attached as Exhibit K (hereinafter Nolen). Hampden
County currently provides attorneys with full personal protective equipment and allows them to
meet with quarantined clients in their housing units. Magdalene § 29. By forcing attorneys to
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For attorneys who are able to enter the facilities, the resulting visits still do not meet the
constitutional standards in many instances. In Bristol, Essex, Hampden, and Worcester,
confidentiality during non-contact visits cannot be guaranteed.” And of the facilities with
confidential, in-person visitation, not all offer such visitation for all detainees. In Worcester, for
example, when detainees are placed in quarantine due to possible COVID-19 exposure, they
cannot have even non-contact attorney visits.”

This combination of safety fears, lack of confidentiality, and limited access render in-
person attorney visits insufficient to provide meaningful access to counsel during the pandemic.

2. The Five HOCs do not offer virtual communications necessary to provide
meaningful access to counsel during the pandemic.

The Five HOCs do not offer supplemental options necessary to assure timely and
confidential attorney-client communications in light of limits on in-person visits during the
pandemic. First and most important, the Five HOCs are not providing adequate access to
videoconferencing—the mode of communication that, while not a substitute for in-person visits, 1s
the best approximation thereof. Second, the HOCs are not even providing adequate access to
prompt and confidential attorney-client phone calls.

With respect to videoconferencing, people in HOCs, who have a constitutional right to

communicate with their attorneys, lack reliable access to the very same video calls that have

choose between the risk of infection and forgoing confidential client communication, such a policy
could place attorneys’ interests in conflict with those of their clients, in violation of the right to
counsel. Cf. Commonwealth v. Fernandes, 485 Mass. 172, 195 (2020) (conflict of interest exists
where attorney’s interests impair professional judgment).

? See Affidavit of Carlos Brito { 6, attached as Exhibit L. (hereinafter Brito); Affidavit of Kevin
Chapman § 7, attached as Exhibit M (hereimafter Chapman); Dutton § 18; Magdalene  11.

“ Dutton I 26. Due to conflicting information provided by the facility, it is unclear whether
prisoners in Essex can have non-contact visits while in a quarantine unit. Chapman 9§ 7. However,
it seems unlikely that the jail would bring a quarantined prisoner to a non-contact visit when 1t will
not allow quarantined prisoners to leave their housing units to attend video court hearings.
Chapman 6. See also Morris § 38.
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become a staple of daily life to countless others in this pandemic. In Bristol, there are no

.. : . L .
opportunities for attorney-client videoconferencing.” In Hampden, video conferences are
permitted only in very limited circumstances, such as when a client is hearing-impaired.” In
Worcester, attorney-client videoconferences are limited to just three days a week, the calls are not
always confidential, and video calls are not facilitated for people in quarantine.” In Plymouth,

10

videoconferences are of limited duration.” And the videoconferencing at Essex 1s often cancelled

. o o . . .
or of poor quality.” Moreover, it neither allows interpreters to attend nor permits screen sharing,
making it barely better than a phone call when an interpreter or a discovery issue 1s involved."”

‘With respect to phone calls, the Five HOCs do not always assure confidential legal

telephone communications, and even when they do, those calls are flawed approximations of in-
person visits. Clients can sometimes call their attorneys from general-use telephones on their units.
But in Bristol, Essex, Hampden, and Worcester, the general-use telephones are on the tier, which
means that such calls must occur during recreation time and in a common space occupied by other
prisoners.” And although each HOC allows attorneys to relay messages for their client to call
them, the resulting calls are not always confidential in Bristol, Essex, Hampden, or Worcester."

Instead, such calls are often made from the tier phones—subject to the exposure described above—

or from a staff member’s office or the client’s cell.” Calls from staff members’ offices are

7 See Mello | 8.

" See Magdalene 1 9.

” See Dutton 1 10, 12, 14.

“ Plymouth limits video calls to 50 minutes. See Fears  10.

" See Morris 4 24-25, 28, 30; Whitehill § 16.

“ See Morris { 26; Whitehill 9 12-13.

” See Chapman { 3; Dutton { 5; Magdalene { 20; Mello { 6(e).

" See Chapman { 7; Dutton 9 6; Magdalene § 12; Mello { 6(a); Affidavit of Nicholas J. Morris
17, attached as Exhibit N (hereinafter Morris).

“ See Chapman { 7; Brito { 8; Dutton { 6; Magdalene { 13; Affidavit of Timothy Noonan 6,
attached as Exhibit O (hereinafter Noonan); Vita { 17.
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sometimes on recorded lines or within earshot of HOC employees, while calls from the cells can
also be overheard by staff or other incarcerated people.”

What 1s more, timely access to phone calls of sufficient length 1s not always assured. In
Bristol County, attorneys can only request phone calls between 10:00 a.m. and 2:00 p.m., and
calls are scheduled no sooner than the following day and must be between 10:00 a.m. and 2:00
p.m.” In Hampden, an incarcerated individual’s request to make an attorney phone call may be
denied or not honored for many days."” This problem can be especially difficult for individuals in
medical quarantine units who may be in even greater need of prompt access to their counsel.”
Quarantined mdividuals in Hampden and Worcester may have an hour or less on the tier to call
their attorneys—as well as satisfy any other pressing needs including showering and calling family—
and that hour may fall outside of business hours.” And in some HOCs, including Bristol and
Hampden, the calls are sometimes cut short.”

Most importantly, even when they occur, phone calls are often inadequate because they are
purely oral communications. Reviewing discovery can be difficult or impossible; clients cannot
watch videos; and attorneys cannot watch their clients for non-verbal cues that would indicate

misunderstanding or confusion.”

“ See Dutton Y 6; Affidavit of Jake Hasson {9 10, 13, attached as Exhibit P (hereinafter Hasson);
Magdalene § 13; Affidavit of Joel Arce | 11, attached as Exhibit Q (hereinafter Arce); Affidavit of
Anthony Hill § 13, attached as Exhibit R (hereinafter Hill); Morris { 17; Noonan { 6.

7 See Mello | 6(a).

* See Arce { 8; Nolen { 4(d).

“ See Hasson 41 5-6; Noonan 4 6-7.

” See Arce 1 6-7; Dutton § 4; Hill 19 10-11.

" See Magdalene Y 20; Mello { 6(d) (noting the length of phone calls in Bristol is restricted to 30
minutes, but calls are often ended at 15 to 20 minutes without warning).

“See Fears 1 9; Mello § 7; Morris 4 23; Vita 1Y 20-21, 23.
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3. The significant impact on incarcerated individuals’ ability to meaningfully access
counsel] at the Five HOC:s i1s not justified.

Inadequate access to counsel at the Five HOCs harms countless defendants. As the Court
has recognized, “[t]here are myriad responsibilities that counsel may be required to undertake that
must be completed long before tral if the defendant 1s to benefit meaningfully from his right to
counsel.” Lavallee v. Justices in the Hampden Superior Court, 442 Mass. 228, 235 (2004). See
also Maine v. Moulton, 474 U.S. 159, 170 (1985) (acknowledging that “to deprive a person of
counsel during the period prior to trial may be more damaging than denial of counsel during the
trial itself”). Depriving chients of meaningful supplements to in-person visits during the pandemic
hamstrings these efforts, particularly for defendants with upcoming court dates, such as G. L. c.
276, § 58A hearings on pretrial detention. It is often impossible to schedule video calls before
these hearings.”

The Five HOCs have not justified this heavy burden on the right to counsel with legitimate
administrative mterests. Indeed, they each currently facilitate some individuals’ court appearances
by videoconference.” In recent months, courts have recognized that the pandemic does not justify
denials of meaningful access to counsel. In Banks, a class of pretrial detainees challenged measures
that deprived them of access to telephones and confidential communication with their attorneys
while i medical 1solation. 459 F. Supp. 3d at 158. The court held that it could “not allow
constitutional violations to continue simply because a remedy would involve intrusion mto the
realm of prison administration,” and directed the facility to provide “access to confidential,
unmonitored legal calls of a duration sufficient to discuss legal matters.” Id. at 160, 163 (internal

quotations omitted); see also United States v. Davis, 449 F. Supp. 3d 532, 541 (D. Md. 2020)

" See Dutton { 11; Fears  10; Whitehill { 9. See J.B. v. Onondaga Cty., 401 F. Supp. 3d 320, 344
(N.D.N.Y. 2019) (without candid pre-hearing consultation with counsel individuals could be
detained for months when more information could have secured release).

" See Dutton 4 26; Fears § 7; Mello 1 9; Morris {4 10-11; Nolen { 18.
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(denying government’s motion for pretrial detention in part because of the burden it would place
on the right to counsel); SPLC, slip op. at 2 (finding likelihood of success on access-to-counsel
claim based on facility’s inadequate “response to [the pandemic| with respect to increasing the
capacity and possibilities for remote legal visitation”).

The Court has already recognized that the administration of justice during this pandemic
rests on defense attorneys’ ability to “promptly [|] convene video or teleconferences with their
clients,” and requires the sheriffs “to work with the defense bar to facilitate such communications.”
CPCS, 484 Mass. at 448-49. This Court should do so again now. The lack of timely, confidential
legal videoconferences and telephone calls does not serve any interest in penal administration and
violates the right to counsel of people in HOC custody.

Conclusion
For the foregoing reasons, Plaintiffs ask this Court to provide the relief requested n the

Complaint for Declaratory and Equitable Relief and Relief under G. L. c. 211, § 8.

[signature block on next page]

Respectfully submitted,
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Krumbholz, who 1s pending admission to the Massachusetts Bar.
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APPENDIX"

' "This appendix was originally filed in SJC-12926 and 1s being refiled in this case consistent with the
Court’s order on December 23, 2020.
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT and others,
Respondents.

AFFIDAVIT OF DR. YONATAN GRAD (MD, PhD) AND EMMA ACCORSI (BS)

I, Dr. Yonatan Grad, and I, Ms. Emma Accorsi, state that the following is a true and

accurate statement to the best of our knowledge and belief:

1.

Background (Yonatan Grad)

I, Yonatan Grad, am the Melvin J. and Geraldine L. Glimcher Associate Professor in the
Department of Immunology and Infectious Diseases at the Harvard T.H. Chan School of
Public Health, and associate physician in the Division of Infectious Diseases at Brigham
and Women’s Hospital (BWH) and Harvard Medical School. I earned my MD and PhD
at Harvard Medical School, completed my internal medicine residency at BWH and
clinical infectious diseases fellowship in the Massachusetts General Hospital/BWH
combined program, and performed postdoctoral work in the Center for Communicable
Disease Dynamics at the Harvard T.H. Chan School of Public Health.

My research investigates how pathogens evolve and spread through populations with the
motivation of improving clinical and public health strategies to decrease the burden of
disease. I use a variety of methods, including genomics, epidemiological tools, and
microbiology, to define the dynamics of spread and investigate pathogen genotypic and
phenotypic diversity.

I am the author of more than 90 peer-reviewed articles in epidemiology, infectious
diseases, and other areas that have been cited over 5,500 times. Most recently, [ am the
author of 5 peer-reviewed papers, 5 submitted manuscripts available as pre-prints, and
several op-eds covering the COVID-19 pandemic. Among these, I am co-senior author on
the recent Science paper “Projecting the transmission dynamics of SARS-CoV-2 through
the postpandemic period,” in which we built a mathematical model for SARS-CoV-2
transmission incorporating viral, environmental, and immunologic factors and evaluated



the impact of social distancing efforts on curbing the COVID-19 pandemic. In that paper,
we explored multiple scenarios, including on and off again social distancing so as not to
overwhelm the critical care capacity of health care systems. In addition, I am one of the
science advisors for the National Basketball Association, and I worked with the team of
advisors and members of the NBA and NBA Players Association to implement, oversee,
and monitor the resumption of the 2019-20 season in the “bubble.” I have also been
interviewed, quoted, and featured in multiple media outlets, including CNN, MSNBC, the
New York Times, the Atlantic, the Washington Post, and the Boston Globe.

4. A copy of my curriculum vitae is attached as Exhibit A.
Background (Emma Accorsi)

5. I, Emma Accorsi, am a fifth-year PhD candidate in the Department of Epidemiology at
the Harvard T.H. Chan School of Public Health with a focus on infectious disease
epidemiology. I am the author of four peer-reviewed papers, and four manuscripts
currently under scientific review, and have been an instructor for one course in
quantitative methods, and a teaching fellow for six courses in epidemiology. I completed
my B.S. in Applied Mathematics at Emory University where I was an Emory Scholar and
a Barry M. Goldwater Scholar.

6. A copy of my curriculum vitae is attached as Exhibit B.

SARS-CoV-2 (the virus that causes the disease “COVID-19”) is a highly transmissible
pathogen and can spread easily in crowded jails and prisons where physical distancing
is not possible.

7. COVID-19 is a contagious, dangerous and sometimes deadly disease, which can damage
the lungs, heart, and brain.!

8. The Centers for Disease Control and Prevention (CDC) stresses the necessity of physical
distancing to reduce SARS-CoV-2 transmission. As the news website STAT recently
summarized, “the closer you are to someone infectious and the longer you are in contact
with them, the more likely you are to contract the virus.”? Furthermore, the virus may
spread through shared spaces such as toilets, showers, and eating areas because it can
remain on surfaces for hours or days.?

9. Due to these characteristics, COVID-19 transmission is especially problematic in
communal living environments such as colleges and universities, nursing homes, and jails
and prisons.

! Andrew Joseph et al., Seven Months Later, What We Know About Covid-19 — and the Pressing Questions that
Remain, STAT (Aug. 17, 2020), https://www.statnews.com/2020/08/17/what-we-now-know-about-covid19-and-
what-questions-remain-to-be-answered.

2.

3 Centers for Disease Control and Prevention, COVID-19: Cleaning and Disinfection for Households,
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/cleaning-disinfection.html (last visited Dec. 12,
2020) (“Current evidence suggests that SARS-CoV-2 may remain viable for hours to days on surfaces made from a
variety of materials.”)



10. Jails and prisons in particular can act as reservoirs of infection and facilitate transmission.
Without reducing the incarcerated population, it is impossible to practice physical
distancing in jails and prisons. It is therefore not surprising that as of August 2020, 90 of
the largest 100 cluster outbreaks in the United States had occurred in prisons and jails.*
These outbreaks can cause infections to spill over into surrounding communities.>

11. As one group of Stanford researchers explains, jails are “an epicenter of COVID-19
transmission in the United States,” where the virus can spread 3.6 times faster than
aboard the Princess Diamond Cruise ship or over 4 times faster than it spread in Wuhan.®

12. Indeed, across the United States, jails and prisons have higher rates of infection and
mortality compared to the general public. As of December 8, at least 249, 883
incarcerated individuals have contracted COVID-19 nationwide and at least 1,657 have
died from the virus.’

13. These concerns are magnified as the number of new daily COVID-19 infections in
Massachusetts has risen to its highest levels yet.®

14. According to the Department of Public Health’s December 10th weekly report, every
county in Massachusetts reported a higher relative change in case counts and change in
percent positivity.” Seven counties reported a positivity rate of 5% or higher.!® As of
December 10, 158 Massachusetts communities are now considered high risk.!!

15. In another troubling sign, surveillance for SARS-CoV-2 genetic material in the
wastewater from Boston and the surrounding towns shows that community spread of
SARS-CoV-2 in eastern Massachusetts is substantially higher currently than at any other
point during the pandemic (Fig. 1).!? This wastewater data is especially useful because
unlike case counts it is not influenced by trends in testing or test availability. In
particular, both the towns to the south and to the north of Boston recently had peaks in
detected viral RNA levels on December 4, 2020. Wastewater surveillance anticipates

4 Nayanah Siva, Experts Call to Include Prisons in COVID-19 Vaccine Plans, The Lancet (Dec. 12, 2020),
https://www.thelancet.com/action/showPdf?pii=S0140-6736%2820%2932663-5.

5 American Civil Liberties Union, Flattening the Curve: Why Reducing Jail Populations is Key to Beating COVID-
19, https://www.aclu.org/report/flattening-curve-why-reducing-jail-populations-key-beating-covid-
197redirect=covidinjails;https://www.medrxiv.org/content/10.1101/2020.04.08.20058842v2. full.pdf.

® Edmund L. Andrews, Stanford Researchers Find COVID-19 Spreads Faster in American Jails Than on Cruise
Ships, Stanford News (Sept. 24, 2020), https://news.stanford.edu/2020/09/24/covid-19-spread-american-prisons.

7 The Marshall Project, A State-by-State Look at Coronavirus in Prisons,
https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-prisons (last checked
December 14, 2020).

8 Massachusetts Department of Public Health, COVID-19 Daily Dashboard, 5 (Dec. 13, 2020),
https://www.mass.gov/doc/covid-19-dashboard-december-13-2020/download.

° Massachusetts Department of Public Health, COVID-19 Weekly Public Health Report, 25 (Dec. 10, 2020),
https://www.mass.gov/doc/weekly-covid-19-public-health-report-december-10-2020/download.

10714,

' Amanda Kaufman and Peter Bailey-Wells, These 158 Mass. Communities Are at High Risk for COVID-19,
Boston Globe (Dec. 10, 2020), https://www.bostonglobe.com/2020/11/19/nation/these-62-mass-communities-are-
high-risk-covid-19/?p1=Article Inline Related Link.

12 Massachusetts Water Resources Authority, Wastewater COVID-19 Tracking,
https://www.mwra.com/biobot/biobotdata.htm (last visited Dec. 15, 2020).



hospitalizations by a few weeks, and hospitalizations precede deaths by a few weeks as
well, meaning that the full effect of this peak on hospitals and mortality hasn’t been seen
yet. While SARS-CoV-2 transmission in Massachusetts is already worse now than during
the spring or summer, it is likely to continue to intensify, as the full effects of
Thanksgiving gatherings are felt, and both cold weather and the holiday season continues.
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Figure 1: SARS-CoV-2 wastewater surveillance data for Boston and the surrounding towns
through 12/10/2020 shows an absolute maximum on 12/4/2020.'3

16. Compared to two weeks ago, statewide availability of ICU and non-ICU beds has
dropped 23 and 20 percentage points, respectively.!* Additionally, the field hospital at the
DCU Center in Worcester, which re-opened on Sunday, December 6, 2020, reported
having already exceeded their planned capacity for the first week only four days after
opening and is seeking more staff to be able to expand field hospital capacity.'”

Bd.

14 Massachusetts Department of Health, COVID-19 Response Reporting - COVID-19 Daily Dashboard, (Dec. 13
and Dec. 29) 16-17, https://www.mass.gov/doc/covid-19-dashboard-december-13-2020/download,
https://www.mass.gov/doc/covid-19-dashboard-november-29-2020/download).

15 Melissa Hanson, Worcester DCU Center COVID Field Hospital Already Exceeding Capacity Planned for First
Week, Seeing High Demand, Masslive (Dec. 9, 2020), https://www.masslive.com/worcester/2020/12/worcester-dcu-
center-covid-field-hospital-already-exceeding-capacity-planned-for-first-week-seeing-high-demand.html.



17. In the absence of the introduction of new interventions locally, regionally and nationally,
we will continue to see case numbers rise, along with hospitalizations and deaths.

Testing of individuals without symptoms is necessary to stem the tide of COVID-19
infections in Massachusetts jails and prisons.

18. It is well recognized that SARS-CoV-2 infected individuals are infectious before they
develop symptoms and even if they never develop recognizable symptoms. These pre-
symptomatic and asymptomatic infected individuals are important contributors to
transmission. '

19. For example, after a skilled nursing facility in Washington screened all residents for
COVID-19 - of positive residents, 56% did not have symptoms when tested. Researchers
found that the majority of these pre-symptomatic individuals shed infectious virus one to
six days before symptom development.!’

20. Mass testing that is conducted only after a symptomatic case has been detected is too
delayed to contain outbreaks in a prison setting. A Montgomery County, PA facility that
tested all incarcerated individuals found that 177 of 948 were positive with 171 (97%)
having no symptoms at the time of testing,'® while a Goldsboro, NC facility found 444 of
723 total incarcerated individuals were positive, 98% of whom were asymptomatic.'®
Similar findings have been reported by facilities across the United States in Arkansas,
Ohio, Virginia, Michigan, and Tennessee,?® and an August CDC Report demonstrated
“that mass testing in 16 U.S. prisons and jails found a 12-fold increase over the number
of cases identified through symptoms alone.”?!

21. Pre-symptomatic and asymptomatic cases play an important role in transmission,?? and

16 Seyed M. Moghadas et al., The Implications of Silent Transmission for the Control Of COVID19 Outbreaks, Proc.
Natl. Acad. Sci. U. S. A. (July 6, 2020); Anne Kimball et al., Asymptomatic and Presymptomatic SARS-CoV-2
Infections in Residents of a Long-Term Care Skilled Nursing Facility - King County, Washington, 69 MMWR Morb.
Mortal. Wkly. Rep. 377-81 (Apr. 3, 2020); Melissa M. Arons et al., Presymptomatic SARS-CoV-2 Infections and
Transmission in a Skilled Nursing Facility, N. Engl. J. Med. (Apr. 24, 2020); W.E. Wei et al., Presymptomatic
Transmission of SARS-CoV-2 - Singapore, January 23-March 16, 2020, 69 MMWR Morb. Mortal. Wkly. Rep. 411-
15 (June 27, 2020); Zhanwei Du et al., Serial Interval of COVID-19 among Publicly Reported Confirmed Cases, 26
Emerging Infectious Disease 1341-43 (Mar. 19, 2020); Xi He et al. Temporal Dynamics in Viral Shedding and
Transmissibility of COVID-19, Nature Medicine (Apr. 15, 2020).

17 Melissa M. Arons et al., Presymptomatic SARS-CoV-2 Infections and Transmission in a Skilled Nursing Facility,
N. Engl. J. Med. (Apr. 24, 2020).

18 Jeremy Roebuck and Allison Steele, Montgomery County’s Jail Tested Every Inmate for COVID-19 — and Found
30 Times More Cases than Previously Known, Philadelphia Inquirer (Apr. 28, 2020).

19 Linda So and Grant Smith, In Four U.S. State Prisons, Nearly 3,300 Inmates Test Positive for Coronavirus -- 96%
Without Symptoms, Reuters (Apr. 25, 2020).

07d.

21 Cid Standifer and Frances Stead Sellers, Prisons and Jails Have Become a ‘Public Health Threat’ During the
Pandemic, Advocates Say, Washington Post (Nov. 11, 2020),
https://www.washingtonpost.com/national/coronavirus-outbreaks-prisons/2020/11/11/b8c3a90c-d8d6-11ea-930e-
d88518c57dcc_story.html.

22 Seyed M. Moghadas et al., The Implications of Silent Transmission for the Control Of COVIDI19 Outbreaks, Proc.
Natl. Acad. Sci. U. S. A. (July 6, 2020); Anne Kimball et al., Asymptomatic and Presymptomatic SARS-CoV-2
Infections in Residents of a Long-Term Care Skilled Nursing Facility - King County, Washington, 69 MMWR Morb.
Mortal. Wkly. Rep. 377-81 (Apr. 3, 2020); Melissa M. Arons et al., Presymptomatic SARS-CoV-2 Infections and



research suggests that outbreaks occur even with the immediate isolation of all
symptomatic cases.?’

22. Thus, public health and infectious diseases researchers and officials recognize that,
particularly in vulnerable communal living environments, the frequent testing of
individuals without symptoms is necessary to contain the pandemic.?*

23. Recent research from Larremore, ef al. compared different testing strategies in simulated
populations, including varying testing frequency, test sensitivity, and the amount of time
from sample collection to result return.?> They assumed that 35% of infected individuals
would self-isolate due to symptoms around the time of their peak viral load without
testing, while 65% would not be detected without testing. The authors found that total
infectiousness was reduced by 62-66% for weekly testing, and 45-57% under biweekly
testing, although some of this reduction was due to self-isolation (Fig. 2). The authors
determined that symptom-based screening alone was insufficient to control case numbers
and that surveillance testing should emphasize frequency and the time from obtaining the
sample to receiving results. In simulations of a large university setting, the authors
conclude “direct examination of simulations showed that ... screening weekly with either
[test] effectively attenuated surges of infections™.

24. A similar study used modeling to compare testing strategies in a college population and
found that symptom-based screening alone did not control dormitory outbreaks under any
of the considered scenarios.?®

Transmission in a Skilled Nursing Facility, N. Engl. J. Med. (Apr. 24, 2020); W.E. Wei et al., Presymptomatic
Transmission of SARS-CoV-2 - Singapore, January 23-March 16, 2020, 69 MMWR Morb. Mortal. Wkly. Rep. 411—
15 (June 27, 2020); Zhanwei Du et al., Serial Interval of COVID-19 among Publicly Reported Confirmed Cases, 26
Emerging Infectious Disease 134143 (Mar. 19, 2020); Xi He et al. Temporal Dynamics in Viral Shedding and
Transmissibility of COVID-19, Nature Medicine (Apr. 15, 2020).

2 Seyed M. Moghadas et al., The Implications of Silent Transmission for the Control Of COVIDI19 Outbreaks, Proc.
Natl. Acad. Sci. U. S. A. (July 6, 2020).

24 Daniel B. Larremore, et al, Test Sensitivity Is Secondary to Frequency and Turnaround Time for COVID-19
Screening, Science Advances (Nov. 20, 2020).

BId.

26 A. David Paltiel et al., Assessment of SARS-Cov-2 Screening Strategies to Permit the Safe Reopening of College
Campuses in The United States, 3 JAMA Open Network (July 31, 2020).
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Figure 2: Figure 1c¢ from Larremore, et al.?” shows that the total infectiousness of 10,000
simulated individuals was reduced by 62-66% and 45-57% for weekly and biweekly testing,
respectively, although some of the reduction occurred due to self-isolation after symptom
development (shown by the cross-hatch pattern). More frequent testing resulted in
additional dramatic decreases in total infectiousness. The pink and maroon colors represent
two different SARS-CoV-2 tests with different limits of detection (LOD) for the virus, and
the cross-hatch pattern represents reductions in total infectiousness from self-isolation due
to symptom development.

25. Slovakia performed mass testing of their population (combined with isolation of
identified cases with their family members). A study of Slovakia’s mass testing strategy
found that in counties with two rounds of weekly mass testing, the prevalence of detected
infections dropped approximately 60% between rounds.?®

26. For prisons, failing to conduct regular testing of asymptomatic individuals decreases the
likelihood of identifying cases, preventing outbreaks, and limiting the number of
individuals who develop symptomatic disease, including those that manifest in severe
disease and death. Simulations of a university setting showed that weekly testing with
prompt return of results effectively controlled case numbers,?® while symptom-based
screening only did not prevent outbreaks.*? To the extent that testing frequency decreases
and test results are delayed, testing will be less effective for controlling outbreaks
because infected individuals cannot be identified and isolated. Testing non-symptomatic
individuals only at intake, or only once every few months, is not an effective strategy to
prevent disease transmission. Because individuals can be infected once they are
incarcerated, such infrequent testing will not identify non-symptomatic cases before the
virus can spread broadly amongst incarcerated individuals and staff.

27. Testing that only targets symptomatic individuals is useful for diagnosis and identifying
the cause of death, but testing must be frequent and target asymptomatics as well if it is to
prevent disease transmission. Testing non-symptomatic individuals only after a

¥ Larremore, supra n.24.

28 Martin Pavelka et al., The Effectiveness of Population-Wide, Rapid Antigen Test Based Screening in Reducing
SARS-Cov-2 Infection Prevalence in Slovakia, medRxiv (Dec. 4, 2020).

2 Larremore, supra n.24.

30 Larremore, supra n.24; Paltiel, A. D., Zheng, A. & Walensky, R. P. Assessment of SARS-CoV-2 Screening
Strategies to Permit the Safe Reopening of College Campuses in the United States. JAMA Netw Open 3, €2016818
(2020).



symptomatic case is discovered similarly will not prevent the virus from spreading
broadly amongst incarcerated individuals and staff.

28. In situations in which the prevalence of infection is anticipated to be low, it is possible to
pool samples to monitor a facility for cases. In such “batch testing,” further individual
testing is required only in the event of a positive result.?!

29. Testing protocols at congregate facilities in Massachusetts and throughout the country
reflect the reality that regular testing of pre-symptomatic and asymptomatic people is
central to public health.

30. For example, ICE protocols now recognize that “expanded testing strategies are a critical
tool in the prevention and management of COVID-19 infections,” and mandates that “all
new admissions to ICE detention facilities require COVID-19 testing within 12 hours of
arrival.”3? The speed with which testing should be done underscores as well the
importance of the speed of returning the results, so that appropriate measures can be
taken if the results return positive.

31. At the same time, the Executive Office of Health and Human Safety now requires nursing
homes in counties with a positivity rate below 5% to test half of its staff every two weeks,
while nursing homes in counties with a higher positivity rate must test all of its staff
every two weeks.?3 Any positive result triggers testing of all residents and staff in the
same physical space.

32. Similarly, more than 100 New England colleges have tested all of their students once or
twice a week.** According to Stacey Gabriel at the Broad Institute, “schools that have
done frequent testing of asymptomatic students have kept their rates at well below 1%
positivity, whereas schools that use another approach of only testing symptomatic or only
contacts of positives, have a rate at least tenfold higher.”

33. Routine and large-scale testing was a core element of the safe resumption of the 2019-20
NBA season, demonstrating the utility of testing to promote an environment in which
individuals engage safely in high-risk activities, such as playing basketball while
unmasked.

34. Regular testing in jails and prisons for individuals who are not symptomatic is similarly
an important factor to interrupt transmission chains in these facilities, thereby preventing

31 Centers for Disease Control and Prevention, Interim Guidance for Use of Pooling Procedures in SARS-CoV-2
Diagnostic, Screening, and Surveillance Testing (2020), https://www.cdc.gov/coronavirus/2019-ncov/lab/pooling-
procedures.html.

32U.S. Immigration and Customs Enforcement, Enforcement and Removal Operations, COVID-19 Pandemic
Response Requirements, 33 (Oct. 27, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqsCleanFacilities.pdf.

33 Mass. Dep’t of Health and Human Servs., Residential and Congregate Care Programs: 2019 Novel Coronavirus
(COVID-19) Surveillance Testing Guidance 2-3 (Nov. 2, 2020), https://www.mass.gov/doc/eohhs-congregate-care-
surveillance-testing-guidance.

34 Carey Goldberg, Initial Results from a Massive Experiment: Over 3 Million Coronavirus Tests at New England
Colleges, WBUR (Nov. 25, 2020), https://www.wbur.org/commonhealth/2020/11/25/on-campus-testing-colleges-
broad.

$Ud.



outbreaks and helping our state to contain the pandemic.

35. An editorial in the New England Journal of Medicine called for regular testing of
asymptomatic individuals in correctional facilities, writing “this recommendation for
SARS-CoV-2 testing of asymptomatic persons...should most likely be expanded to other
congregate living situations, such as prisons and jails.”*¢

36. The CDC itself acknowledges that broad testing is a key part of an infection control
program.®’

37. Based on our expert opinion, and as reflected in the policies and protocols described
above, routine testing of pre-symptomatic and asymptomatic individuals in jails and
prisons is the medical standard of care to protect the public health of prisoners, staff and
the surrounding community.

The Houses of Correction failure to conduct routine, comprehensive testing of
asymptomatic and pre-Symptomatic prisoners and staff means that they cannot take
effective action to protect the incarcerated population from COVID-19.

38. The fact that many cases are initially pre-symptomatic or asymptomatic but can still be
infectious means that the vast majority of cases among incarcerated individuals cannot be
identified in time if there is no regular testing of prisoners without symptoms. If
infections are not identified due to a lack of testing, the facility cannot take effective
action to protect the rest of its incarcerated population from exposure and infection.

39. It is our understanding that the Houses of Correction are not conducting routine,
comprehensive testing of non-symptomatic prisoners and staff. It is our expert opinion
that the Houses of Correction are not conducting the level of testing necessary to identify
infected prisoners and staff and that the Houses of Correction therefore lack the
information necessary to take steps to protect uninfected people in the facilities.

40. The positive impact of quarantining, masking, distancing and hygiene is severely limited
if the facilities do not first identify infectious individuals through routine testing.
Sufficient testing of the incarcerated individuals and staff is a fundamental and necessary
predicate to preventing the spread of COVID-19 in a communal living facility. Because
asymptomatic and pre-symptomatic individual can be infectious, relying only on
symptom screening is insufficient to prevent introductions of COVID-19 and to keep
prisoners and staff safe.

41. There is no medical or scientific reason to avoid conducting more tests of prisoners and
staff. If the discovery of more cases through sufficient testing leads to a logistical burden
on the Houses of Correction, the proper medical answer is not to stop looking for cases,

36 Monica Gandhi et al., Asymptomatic Transmission, the Achilles’ Heel of Current Strategies to Control Covid-19,
N. Engl. J. Med. (May 28, 2020).

37 Centers for Disease Control and Prevention, Interim Considerations for SARS-CoV-2 Testing in Correctional and
Detention Facilities, https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/testing.html (last
visited Dec. 12, 2020); Centers for Disease Control and Prevention, CDC Guidance for Expanded Screening Testing
to Reduce Silent Spread of SARS-CoV-2, https://www.cdc.gov/coronavirus/2019-ncov/php/open-america/expanded-
screening-testing.html (last visited Dec. 12, 2020).



but rather to make other changes —such as decarceration—to ease the logistical burden
of properly addressing any positive cases.

42. The failure of the Houses of Correction to regularly test individuals without symptoms
means that their reported number of confirmed positive cases are not meaningful
indicators of how many people are actually infected with COVID-19 at each facility,
given the incidence of asymptomatic and pre-symptomatic infections.

The release of detained and incarcerated individuals is key to slowing the spread of
COVID-19 within Massachusetts Houses of Correction, reducing strain on the
healthcare infrastructure, and limiting the number of cases and deaths from COVID-
19.

43. Slowing the spread of COVID-19 in jails is important to reduce the overall number of
people infected, reduce the strain on the healthcare system, and provide time for the
development of new therapies and interventions. This has become all the more important
now that widespread availability of a vaccine is on the horizon within the next 6-12
months that could help save the lives that have not already been lost by that point.

44. 1t is our understanding that jails have an even higher turnover of individuals than prisons,
as pre-trial admissions routinely enter the facilities. With more individuals coming and
going, and more interactions among individuals, the risk of an outbreak increases as does
the speed at which any outbreak would spread.

45. This is especially true because physical distancing, a cornerstone of reducing COVID-19
transmission, is exceptionally difficult within jails. Decreasing the incarcerated
population is the only way to increase the ability of the remaining individuals to
physically distance.

46. It is therefore particularly concerning that numerous Houses of Correction are currently at
89% or more of their population as of April 4, 2020.38

47. Release has the dual advantage of allowing for more space between people and reducing
the overall number of individuals contacted by each person. For example, a person
isolating at home can prepare meals, administer medications, and engage in most other
activities of daily living without interacting with others. By reducing the contact rate and
the number of contacts, the spread of COVID-19 will be limited.

48. Releasing prisoners whenever it is safe to do so is a key public health objective. In a
piece published in the New England Journal of Medicine, Drs. Akiyama, Spaulding and
Rich emphasized that jails and prisons need to decarcerate “as many people as possible”
to “limit the impact of COVID-19 transmission,” noting that “[e]ach person needlessly
infected in the correctional setting who develops severe illness will be one too many.”*

49. Similarly, a recent National Academies of Science, Engineering, and Medicine (NASEM)

38 Tracking COVID-19 in Massachusetts Prisons & Jails, ACLU of Massachusetts, https://data.aclum.org/sjc-12926-
tracker (last visited Dec. 15 2020).

3 Matthew J. Akiyama et al., Flattening the Curve for Incarcerated Populations — Covid-19 in Jails and Prisons,
New England Journal of Medicine (May 28, 2020), https://www.nejm.org/doi/full/10.1056/NEJMp2005687.

10



report concluded, “decarceration is an appropriate and necessary mitigation strategy to
include in the COVID-19 response in correctional facilities” and would improve “the
safety of incarcerated and detained people and correctional staff.”40

50. It is our expert opinion that in the absence of decarceration efforts and extensive testing
accompanied by case identification and isolation to block transmission, the ability of the
virus to spread from asymptomatic and pre-symptomatic infected individuals means that
outbreaks in the Houses of Correction increase in likelihood with rising community
spread throughout the Commonwealth.

From an epidemiological perspective, COVID-19 vaccination of incarcerated and
detained individuals is an efficient public health strategy and must be prioritized.

51. Numerous medical and public health authorities in the United States have emphasized the
importance of vaccination for incarcerated individuals, including Dr. Anthony Fauci*!
and the American Medical Association.*

52. On December 9, Governor Baker announced that staff and residents of congregate
settings, including correctional facilities, will receive the newly approved COVID-19
vaccine in phase one of the Commonwealth’s vaccine rollout.** Residents and staff in
prisons and jails are fourth in line in phase one, behind health-care workers doing
COVID-facing care; residents and staff of long-term care facilities; and police, fire, and
emergency medical services.** Because there are not enough doses of the vaccine to

inoculate everyone in phase one in the short term, phase one will likely stretch through
February 2021.%

53. December 2020 through February 2021 will likely be the most dangerous period of the
COVID-19 pandemic. The CDC estimates that 12,600 to 23,400 new deaths are likely to
be reported in the week ending January 2, 2021 alone.*®

54. Incarcerated people must remain alive and COVID-free if they are to benefit from the
vaccine. It is therefore critically important that correctional facilities protect incarcerated
people, including through decarceration and surveillance testing, while they await
vaccination.

[signatures on next page]

40 National Academies of Sciences, Engineering, and Medicine, Decarcerating Correctional Facilities during
COVID-19: Advancing Health, Equity, and Safety (2020), S-2, https://www.nap.edu/catalog/25945/decarcerating-
correctional-facilities-during-covid-19-advancing-health-equity-and.

4l Harvard Public Health (@HarvardChanSPH), Twitter (Dec. 10, 2020, 1:46 PM),
https://twitter.com/HarvardChanSPH/status/13371064109292707867s=20.

4 Nayanah Siva, Experts Call to Include Prisons in COVID-19 Vaccine Plans, The Lancet (Dec. 12, 2020),
https://www.thelancet.com/action/showPdf?pii=S0140-6736%2820%2932663-5.

43 Martha Bebinger, Mass. Vaccine Rollout Plan Will Be In 3 Phases. Here’s When You Could Get Yours., WBUR
(Dec. 9, 2020), https://www.wbur.org/commonhealth/2020/12/09/massachusetts-vaccine-rollout-plan (2020).

44 Mass. Dept. of Public Health, When Can I Get the COVID-19 Vaccine?, https://www.mass.gov/info-details/when-
can-i-get-the-covid-19-vaccine (last visited Dec. 12, 2020).

$Id.

46 Centers for Disease Control & Prevention, COVID-19 Forecasts: Deaths (updated Dec. 9, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/covid-data/forecasting-us.html.
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Dr. Yonatan Grad, MD, PhD

Signed under the pains and penalties of perjury on December 16, 2020.
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YONATAN H. GRAD CURRICULUM VITAE

Date Prepared: 19 November 2020

NAME: Yonatan H. Grad

ACADEMIC TITLE: Melvin J. and Geraldine L. Glimcher Associate Professor of Immunology
and Infectious Diseases

WORK ADDRESS: 665 Huntington Avenue

Building 1, Room 715
Boston, Mass. 02115

EMAIL: ygrad@hsph.harvard.edu

EDUCATION:
1996 | Chemistry B.A. Johns Hopkins University
1997 | Biological Sciences M.Phil Cambridge University
2004 | Genetics Ph.D. Harvard Medical School
2006 | Medicine M.D. Harvard Medical School
POSTDOCTORAL TRAINING:
Research Fellowships:
Dept of Research
2010-2014 | Epidemiology Fellow Harvard TH Chan School of Public Health
Internships and Residencies:
2006-2007 | Internal Medicine Intern Brigham and Women’s Hospital
2007-2009 | Internal Medicine Resident Brigham and Women’s Hospital
121//§ 885 ~ | Internal Medicine | Chief Medical Resident Faulkner Hospital
Infectious . Brigham and Women’s Hospital
2009-2011 Diseases Clinical Fellow Massachusetts General Hospital
ACADEMIC APPOINTMENTS:
2012- Instructor Department of Medicine Harvard Medical School
Present
2015- Assistant In?;%ir;ﬁem e?rf d Harvard T.H. Chan School of
2020 Professor . gy Public Health
Infectious Diseases
2020- Associate Irg;?ﬁ;?;ent a?rf d Harvard T.H. Chan School of
present Professor Infectious D%}s]eases Public Health

HOSPITAL/AFFILIATED INSTITUTIONAL APPOINTMENTS:




2011- Associate Physician Brigham and Women’s Hospital
Present
22%1113_ Associate Medical Staff MIT Medical

LICENSURE AND CERTIFICATION:

2009 Massachusetts Medical License
2010 ABIM Board Certification in Internal Medicine
2011 ABIM Board Certification in Infectious Diseases

OTHER PROFESSIONAL APPOINTMENTS

2015-
Present

Associate Member Broad Institute of Harvard and MIT

COMMITTEE SERVICE:
DEPARTMENTAL/SCHOOL AND UNIVERSITY SERVICE:

1998 — Admissions Committee, Harvard-MIT Division of Health Science and

2001 Technology, Harvard Medical School

2008 - MD-PhD Grand Rounds, Brigham and Women’s Hospital — Harvard

2009 Medical School, Resident organizer / Presenter

Review of HST040 “Mechanisms of Microbial Pathogenesis”, HST
2013 . )
Curriculum Committee
2014 - Interviewer, HMS MD-PhD Admissions Committee
Present
2015 - PQE Committee, Departments of Systems Biology and Immunology
Present and Infectious Diseases
2015 - Immunology and Infectious Diseases Department Dissertation
Present Defense Committee
2015 — Dissertation Advisory Committees for students at MIT
(Biological Engineering) and Harvard (both Systems Biology and Biological
Present . . .
Sciences in Public Health graduate programs)

lzgelsin_t Biological Sciences in Public Health PhD Program Admissions Committee
2016 — . . . . : .

2018 Biological Sciences in Public Health Retreat Committee
2018 - Harvard College Postgraduate Public Service Selection Committee
Present
2018 - Harvard College Evaluation Committee for the Fulbright Program
Present

2018 Executive Committee of the Leadership Council presentation




. HSPH Faculty Council
Present

2020 - ‘ —

Present Committee on Microbiologic Safety

REGIONAL COMMITTEE SERVICE:

2020

Commonwealth of Massachusetts COVID-19 Task Force

NATIONAL COMMITTEE SERVICE:

2013 — Infectious Disease Laboratory Working Group of the Board of Scientific
Counselors, Office of Infectious Diseases, Centers for Disease Control and
Present .
Prevention
2016 External review panel, Advanced Molecular Detection program of the US
Centers for Disease Control and Prevention
Invited member, US Centers for Disease Control and Prevention-Association
2017 for Public Health Laboratories “Gono-caucus 2017: Defining Multi-drug
Resistant Neisseria gonorrhoeae”
2019 — Invited member, 2020 STD Prevention Conference Scientific Program
2020 committee (Clinical & Laboratory Domain)
2020 — . )
2024 NIH Study Section MIDS-B Standing Member
PROFESSIONAL SOCIETIES:
2011 - Infectious Diseases Society of America
Present
2012 - American Society of Microbiolo
Present Y gy

HONORS AND DISTINCTIONS:

1994 Barry Goldwater Scholar National

1995 Kilpatrick Prize Johns Hopkins University

1995 Phi Beta Kappa Johns Hopkins University

1996 Churchill Scholar Winston Churchill Foundation
1997-2006 Medi;?t:f;ﬁf;::jining National Institutes of Health




Resident/Mentor Teaching

2007 Award, Department of BWH
Medicine
2010 Fellowship Teaching Award, BWH

Department of Medicine

American Sexually Transmitted Diseases

2012 Developmental Award Association

2014 The Maxwell Flpland Award Massachusetts Infectious Disease Society
for Excellence in Research

ICAAC Young Investigator

2016 American Society for Microbiology

Award
2016 Clinical Scientist Doris Duke Foundation
Development Award
2016 Milton Fund Award Harvard University
ASTDA Young Investigator American Sexually Transmitted Diseases
2019 L
Award Association

FUNDED GRANTS AND PROJECTS:
Completed Grants:

07/01/2013 — 09/30/2016

NIH

KO08AI104767 (Grad)

Role: Principle Investigator

Total Direct Cost: $305,671

Genomic epidemiology of Neisseria gonorrhoeae with elevated MICs to cefixime

In this project, I aim to study the rising prevalence of gonococcal isolates with reduced
susceptibility to the oral extended spectrum cephalosporin cefixime in the US.

05/01/2016 — 10/31/2017

Bill & Melinda Gates Foundation

OPP1151010 (Hanage)

Role: Principle Investigator

Total Direct Cost: $8,222

From Clinic to Cloud: Crowdsourcing resistance surveillance

The goal of this project is to develop a “clinic to cloud” approach for directly sequencing patient
samples, inferring the presence of antibiotic resistance-associated sequencing, and collating that
information for use in patient care and molecular epidemiology.

01/01/2016 — 12/31/2017
NIH (Broad Institute)
R21AI121932 (Blainey/Grad)
Role: Principle Investigator



Total Direct Cost: $49,641

Microfluidic sample preparation for genomic sequencing of clinical pathogen isolates

Our goal is to demonstrate the utility of a microfluidic device in pipelines for pathogen genome
sequencing. To do so, we will sequence and analyze MRSA genomes obtained from Project
CLEAR, a clinical trial investigating the impact of S. aureus decolonization protocols on S.
aureus-associated morbidity and mortality.

07/01/16-06/30/19

CDC (Harvard Pilgrim Health Care Institute)

U54CK000484 (PI: Platt)

Role: Site PI

Total Direct Cost: $220,961 (subaward)

Epicenter IV: CLUSTER Trial for Outbreak Detection and Response

This project compares two approaches to predicting nosocomial pathogen outbreaks. We will use
genome sequencing and analysis to quantify the mean pairwise genetic distance between
outbreak isolates predicted by both methods and thereby assess the relative accuracy of the
methods.

09/30/14-09/29/19

CDC (Stanford University)

NU38PS004644 (PI: Salomon)

Role: Co-Investigator

Total Direct Cost: $42,061 (subaward)

Prevention Policy Modeling Lab

Dr. Grad will contribute expertise in bioinformatics and genomics, particularly relating to
gonorrhea projects. Responsibilities will include contribution to development of study questions,
modeling strategies, data acquisition, parameterization of models, and interpretation of the
results. He will contribute to preparation of manuscripts and modeling tools and dissemination of
results and tools at scientific meetings, meetings with other stakeholders, and public release of
modeling tools.

01/01/16 —09/30/19

Richard and Susan Smith Family Foundation

No award No. (Grad)

Role: Principle Investigator

Total Direct Cost: $285,714

Genetic networks of antibiotic resistance in Neisseria gonorrhoeae

This project focuses on understanding the mechanisms of how strains of resistant bacteria
emerge and spread, with the aim of developing novel strategies to prevent and treat resistant
infections.

Active Grants:
07/01/18-01/07/2021

CDC (Social & Scientific System, Inc.)
Contract HHSN2722013000141, Task Order # HHSN27200011 (PI: Morris)



Role: Co-Investigator

Total Direct Cost: $171,834 (subaward)

Pilot Study of Whole Genomic Sequencing to Detect Reduced Antibiotic Susceptibility in
Neisseria gonorrhoeae

For this proposal, the lab plans to culture isolates, and either generate the sequencing libraries in
house or use local core facilities for library construction and sequencing. We will then analyze
the results, linking the antibiotic susceptibility data (tests performed in another laboratory
collaborating on this study) together with the genome sequences to define whether genetic
elements known or suspected to contribute to resistance are present, and to determine the
positive and negative predictive values of these elements.

07/01/16 —12/31/20

Doris Duke Charitable Foundation — Clinical Scientist Development Award

Grant No. 2016092 (Grad)

Role: Principle Investigator

Total Direct Cost: $450,000

Using pathogen genomics and patient data to define determinants of persistent MRSA
colonization and of success of decolonization

We aim to create a framework that considers factors from the patient and the colonizing MRSA
strain to predict who is likely to benefit from decolonization protocols. To do so, we will analyze
data from a randomized controlled clinical trial of decolonization that is unprecedented in its size
and simultaneously examine host and pathogen attributes, including MRSA whole genome
sequences and phenotypes. We will develop risk models for persistent MRSA carriage and
MRSA infections and provide a framework to develop tools to assess and modify the factors that
contribute to persistent colonization.

08/01/17 -07/31/20

CDC (University of Utah)

U01CKO000538 (Lipsitch)

Role: Co-Investigator

Total Direct Cost: $42,192 (subaward)

Modeling and Simulation to Support Antibiotic Stewardship and Epidemiological Decision-
Making in Healthcare Settings

For project 1, we propose to obtain one or more data sets to estimate each quantity in the
Bystander Selection Model, and will perform the analyses specified in the proposal. For project
2, working with Dr. Samore, we propose to define the most appropriate data sets from the VA
database for analysis, and to select the alert threshold algorithms of greatest practical and clinical
interest.

01/15/20 — 01/14/21

Harvard T.H. Chan School of Public Health

No award No. (Grad)

Role: Principle Investigator

Total Direct Cost: $100,000

Harvard Chan School of Public Health Acceleration Award



The two aims of this proposal are to define the drivers of the decline in outpatient antibiotic
prescribing in a national dataset and to determine the drivers of geographic heterogeneity in
antibiotic prescribing in the US.

03/01/20 — 02/28/22

Wellcome Trust

219812/7Z/19/Z (Grad)

Role: Principle Investigator

Total Direct Cost: $300,517

Reducing antibiotic prescribing through a prioritized vaccination strategy

In this proposal, we will evaluate the association of PCV13 uptake on the recent declines in
outpatient antibiotic prescribing in the US and estimate the antibiotic prescribing attributable to
the most common pathogens and variation by age, demographic, and geography.

07/01/17 — 6/30/22

NIH/NIAID

RO1AI132606 (Grad)

Role: Principle Investigator

Total Direct Cost: $1,250,000

Genomics approaches to elucidating pathways to antibiotic resistance in Neisseria gonorrhoeae
This project focuses on understanding the compensatory and enabling mutations that facilitate
acquisition and maintenance of antibiotic resistance in the common pathogen Neisseria
gonorrhoeae, the cause of the sexually transmitted disease gonorrhea.

07/01/20 — 6/30/25

NIH/NIAID

RO1AI153521 (Grad)

Role: Principle Investigator

Total Direct Cost: $748,235

Identification and analysis of compensatory mutations that support the evolution of antibiotic
resistance in Neisseria gonorrhoeae

This proposal will apply a synergistic combination of approaches to identify and characterize
mutations that compensate for resistance mutations, using competitive co-infections in the mouse
model of gonorrhea, application of systematic population genomics-informed methods to
identify compensatory mutations in human isolates, and comprehensive experimental analysis to
define their mechanisms.

07/01/20 — 05/31/25

NIH/NIAID (Yale University)

RO1AI153351 (Yaesoubi)

Role: Co-Investigator

Total Direct Cost: $154,315 (subaward)

Enhancing surveillance systems to slow the spread of antimicrobial-resistant gonorrhea in the
United States

This project aims to address the timely challenge of how to optimize surveillance for clinical and
public health decision-making for gonorrhea.



03/25/17-04/30/22

Pfizer Pharmaceutical, Inc.

A31316 (Lipsitch/Grad)

Role: Co-PI

Total Direct Costs: $144,348

Quantifying pneumococcal conjugate vaccine impact against otitis media

This project will analyze epidemiological datasets of bacterial carriage and disease incidence to
characterize changes in the relationship between disease and carriage that suggest vaccine impact
on OM vaccine-targeted pneumococcal serotypes and other agents. The study assess whether
early-life infection may be a causal factor in subsequent susceptibility based on epidemiological
data, and model how this mechanism could impact OM burden under vaccination and serotype
replacement scenarios.

08/15/20-08/14/21

Harvard T.H. Chan School of Public Health

No award # (Huttenhower)

Role: Co-Investigator

Total Direct Costs: $5,973

Dean’s Fund for Scientific Advancement: Incubation Award

This project aims to provide first-in-kind discovery of DNA and RNA viruses throughout the
human microbiome using the resources of the Harvard Chan Center for the Microbiome in Public
Health, including over 10,000 existing human metagenomes and ~1,500 metatranscriptomes.
These have been uniformly processed and curated by our standardized bioBakery computational
platform, and here we will develop and apply new bioinformatic capabilities to detect and
analyze viral members of the respiratory and gastrointestinal microbiome, including phage and
eukaryotic viruses of relevance in population health.

*12/01/20-11/30/22

Richard and Susan Smith Family Foundation — Odyssey Award

No Award # (PI: Grad)

Role: Principal Investigator

Total Direct Costs: $285,714

Mechanisms of host-pathogen interactions from conditionally essential and deleterious genes
Our central hypothesis is that host niche-specific factors select for conditionally essential and
against conditionally deleterious genes in N. gonorrhoeae. This project will leverage our large
dataset of genome sequences from >12,000 clinical isolates and (1) use statistical association
methods as the equivalent of a “natural screen” to identify conditionally essential and deleterious
genes and use experimental methods to define the growth conditions that favor the loss-of-
function and the wildtype forms, and (2) use these variants to learn the host selective pressures
shaping N. gonorrhoeae evolution, starting with the pressures from cervical site of infection.
*Note: the sponsor allows award recipients to delay the project start-date; Dr. Grad officially
delayed his start-date.

TEACHING AND TRAINING:



TEACHING IN HARVARD CHAN SCHOOL COURSES:

2015-16 | Epi519 — Evolutionary Epidemiology of Infectious Diseases Guest Lecturer

2016-17 | Epi260 — Mathematical Modeling of Infectious Diseases Guest Lecturer

2014 - Epi502 — Antibiotic Resistance Guest Lecturer

2019 - 1ID207 — Infectious Disease Outbreaks of the 20" and 21% Guest Lecturer
Centuries: Strategies for Investigation and Control

2019 - MPH100e Essential Concepts in Infectious Disease Guest Lecturer

2019 - 1ID220 Topics in Immunology and Infectious Diseases Course Director

TEACHING IN OTHER HARVARD COURSES:

2000 Computational Biology Teaching Fellow
2008 Introduction to the Profession Teaching Fellow
2011 Immunology, Microbiology, and Pathology Instructor
2010-
2012 The Impact of Infectious Diseases on History and Society Instructor
2014-
2016 Infectious Diseases Bootcamp Instructor
2014- Models of Diseases Bootcamp Instructor
2014 MD-PhD Lunchtime Series Instructor
2014- HSTO040 — Mechanisms of Microbial Pathogenesis Instructor
INVITED PRESENTATIONS:
2011 Genomic epidemiology of the E. coli O104:H4 Outbreaks Boston, MA
in Europe
2012 Comparative Genomics of E. coli O104:H4: Short-Term Newport, RI
Evolution of an Emerging Pathogen
Technical Consultation of the Working Group on the Geneva, Switzerland
2012 Formation and Use of an Oral Cholera Vaccine Stockpile,
World Health Organization
Chemotherapies: Common Challenges in Infectious Boston, MA
2012 Diseases and Cancer Biology,
Broad Institute Retreat
2013 Comparative Genomics of E. coli O104:H4: short-term Seattle, WA
evolution of an emerging Pathogen
Two Stories of Pathogen Genomic, Atlanta, GA
2013
CDC
Genomic Epidemiology of N. gonorrhoeae with Reduced Atlanta, GA
2013 Susceptibility to Cefixime,
CDC Division of Sexually Transmitted Diseases
2014 Using Genomics to Study the Evolution and Spread of Cambridge, MA
Pathogens: Examples from N. gonorrhoeae and RSV
Genomic Epidemiology of N. gonorrhoeae with Reduced Atlanta, GA
2014 Susceptibility to Cefixime,
STD Prevention Conference / 15" IUSTI World Congress




2014

Evolution and Spread of Pathogens,
Wadsworth Center

Albany, NY

2015

Successful Lineages of Multidrug Resistant .
gonorrhoeae,
IDWeek

San Diego, CA

2015

Worcester Polytechnic Institute

Worcester, MA

2015

Within-Host Deep Sequencing and Diversity Analysis of
RSV Infection Reveals

Dynamics of Genomic Diversity,

RSV Vaccines for the World

La Jolla, CA

2015

Umass Medical School Invited Presentation

Boston, MA

2016

Society for Molecular Biology and Evolution

Japan

2016

The emergence and Spread of Antibiotic Resistant N.
gonorrhoeae in the US

LAMG

2016

Invited Lecture,
Ragon Institute and Center for AIDS Research at Harvard
University 2016 Workshop on Microbial Genomics

Cambridge, MA

2016

Talk,
12 Annual Broad Institute Scientific Retreat

Boston, MA

2017

Invited seminar,
Center for AIDS Research, Brigham and Women’s
Hospital,

Boston, MA

2017

Invited talk,

United States Japan Cooperative Medical Sciences
Program 19" International Conference on Emerging
Infectious Diseases in the Pacific Rim

Seoul, S. Korea

2017

Invited talk,
STAR STI CTG 2017 Programmatic Meeting on
Antimicrobial Resistance in Neisseria gonorrhoeae

Silver Spring, MD

2017

Invited keynote talk,
ASM Conference on Rapid Applied Microbial Next-
Generation Sequencing and Bioinformatic Pipelines

Washington, DC

2017

Invited talk,

Vaccine waning and mumps re-emergence in the United
States,

116" International Titisee Conference: From pathogen
evolution to microbiome dynamics

Titisee-Neustadt,
Germany

2018

HSPH Forum panel member: The flu outbreak

Boston, MA

2018

Invited talk,

Integrating genomics and epidemiology:
examples of antibiotic resistant gonorrhea and the
resurgence of mumps

European Bioinformatics Institute

Hinxton, UK

2018

Invited talk,
Integrating genomics and epidemiology:
examples of antibiotic resistant gonorrhea and the

Waltham, MA




resurgence of mumps
North East section of the American Association of Clinical
Chemistry / American Society for Microbiology Meeting

2018

Invited talk,

Integrating genomics and epidemiology:
examples of antibiotic resistant gonorrhea and the
resurgence of mumps

Yale University

New Haven, CT

2018

Invited talk,

Integrating genomics and epidemiology:

examples of antibiotic resistant gonorrhea and the
resurgence of mumps

Brigham and Women’s Hospital Clinical Pathology
Conference Series

Boston, MA

2018

Invited talk,

Epistasis in gonococcal antibiotic resistance,
Conference — Antibiotic resistance:
Evolutionary concepts versus clinical realities

Stockholm, Sweden

2018

Invited talk,
Vaccine waning and the resurgence of mumps in the US
Viral Genomics and Evolution conference

Hinxton, UK

2018

Invited talk,
Modeling gonococcal antibiotic resistance
STD Prevention Conference

Washington, DC

2018

Invited talk,
Resurgence of mumps in highly vaccinated populations
Massachusetts Department of Public Health Seminar series

Boston, MA

2018

Invited talk,

Azithromycin resistance through interspecific acquisition
of an epistasis dependent efflux pump component and
transcriptional regulator in Neisseria gonorrhoeae
International Pathogenic Neisseria Conference

Pacific Grove, CA

2018

Invited talk,

Genomics and modeling to control gonococcal antibiotic
resistance

Microbiology Department Seminar

Indianapolis, IN

2018

Invited talk,
MRSA colonization
Doris Duke Charitable Foundation Meeting

New York City, NY

2018

Invited talk,
Antibiotic resistance in gonococcus
Society for Molecular Biology and Evolution

Kyoto, Japan

2018

Invited keynote talk,
Antibiotic resistance in Neisseria gonorrhoeae
Course on Antibiotics and Antibiotic Resistance

Hjortviken, Sweden

2018

Invited keynote talk (graduate student invitation)

Rehovot, Israel




Integrating genomics and epidemiology to control
antibiotic resistance
Weizmann Institute, Systems Biology symposium

2019

Invited talk,

Addressing the challenges of antibiotic resistant Neisseria
gonorrhoeae

Institute for Microbiology and Infection, University of
Birmingham

Birmingham, United
Kingdom

2019

Invited keynote address,

Infectious diseases genomic epidemiology and pathogen
genomics

Massachusetts Infectious Disease Society Spring Meeting

Boston, MA

2019

Invited talk,

Genetics of development of gonococcal antimicrobial
resistance at extragenital sites

STI Clinical Trials Group Meeting on Extra-Genital
Sexually Transmitted Infections

Washington, DC

2019

Invited talk,

Selection, adaptation, and antibiotic resistance in the
recombining bacterial pathogen Neisseria gonorrhoeae
Boston Evolutionary Supergroup

Cambridge, MA

2019

Symposium talk: Quantifying the surveillance needed to
sustain genetic marker- based antibiotic resistance
diagnostics

STI and HIV 2019 World Congress

Vancouver, Canada

2019

Conference talk: Novel pathway to ceftriaxone resistance
in clinical isolates of N. gonorrhoeae via point mutations
in the RNA polymerase

STI and HIV 2019 World Congress

Vancouver, Canada

2019

Invited talk: Population genomics strategies for
discovering pathways to the acquisition and maintenance
of resistance in Neisseria gonorrhoeae

IUSTI-Europe Congress 2019

Tallinn, Estonia

2019

Invited talk: Gonococcal genomics to improve surveillance
and inform diagnostics
IUSTI-Asia/Pacific Congress 2019

Shanghai, China

2019

Invited talk: Antibiotic use, resistance, and the example of
Neisseria gonorrhoeae

Department of Biomedical Informatics, Harvard Medical
School

Boston, MA

2019

Invited talk: Discovery of modulators of antibiotic
resistance in Neisseria gonorrhoeae through genomics
National Consortium for Microbial Genomics Meeting
Norwegian Institute of Public Health

Oslo, Norway

2020

Invited talk: Neisseria gonorrhoeae genomics and
antibiotic resistance

Boston, MA




Vincent Center for Reproductive Biology
Massachusetts General Hospital

2020

Invited webinar: Neisseria gonorrhoeae genomics and
antibiotic resistance
DMID project, NIH and international collaborators

Boston, MA

2020

Invited webinar: Neisseria gonorrhoeae genomics and
antibiotic resistance
London School of Hygiene and Tropical Medicine

London, UK

2020

Invited webinar: Navigating the Covid-19 pandemic: from
life raft to dry land
Broad Institute

Boston MA

2020

Invited talk: Getting to the post-pandemic period
Broad-Israel Science Foundation Conference

Boston MA

2020

Invited talk: Genomics and antimicrobial resistance in
Neisseria gonorrhoeae
CDC STD Prevention Conference

Atlanta GA

2020

Invited talk: Neisseria gonorrhoeae Population Genomics
for the Discovery of Genetic Modulators of Antimicrobial
Resistance

N. gonorrhoeae Research Society (NgoRS) Conference
2020

Chicago, IL

2020

Invited presentation: SARS-CoV-2 viral dynamics in acute
infections
FDA Evidence Accelerator

Washington, DC

2020

Invited talk: Using genomics to respond to antimicrobial
resistant N. gonorrhoeae

2020 Joint Australasian HIV&AIDS and Sexual Health
Conferences

Sydney, Australia

2020

Invited talk: Estimating SARS-CoV-2 seroprevalence and
epidemiological parameters with uncertainty from
serological surveys

World Health Organization

Geneva, Switzerland

2020

Invited keynote: The challenges of antibiotic resistance in
Neisseria gonorrhoeae
CDC AMD conference

Atlanta, GA

2020

Invited panelist: COVID-19 and genome sequencing
American Society for Microbiology Conference on Rapid
Applied Microbial Next-Generation Sequencing and
Bioinformatic Pipelines

Atlanta, GA

2020

Invited talk: Reducing antibiotic prescribing through a
prioritized vaccination strategy

Wellcome Trust Impact of Vaccines on AMR Researcher
Meeting

London, UK

2020

Invited talk: The challenges of antibiotic resistance in
Neisseria gonorrhoeae
University of Washington Center for AIDS and STD

Seattle, WA




Seminar Series
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10. Grad YH, Kirkcaldy RD, Trees D, Dordel J, Harris SR, Goldstein E, Weinstock H, Parkhill
J, Hanage WP, Bentley S, Lipsitch M. Genomic epidemiology of Neisseria gonorrhoeae with
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M, DeVincenzo J. Within-host whole genome deep sequencing and diversity analysis of human
RSV infection reveals dynamics of genomic diversity in the absence and presence of immune
pressure. J Virol. 2014 Apr 16. [Epub ahead of print] PMID: 24741088

12. Johnson S, Grad Y, Ganakammal S, Burroughs M, Frace M, Lipsitch M, Weil R, Trees D. In
vitro selection of mutants of Neisseria gonorrhoeae with elevated MIC values and increased
resistance to cephalosporins. Antimicrob Agents Chemother. 2014 Sep 8. pii: AAC.03082-14.
[Epub ahead of print] PMID: 25199775

13. Watkins E, Grad YH, Gupta S, Buckee C. Contrasting within- and between-host immune
selection shapes Neisseria Opa repertoires. Sci Rep. 2014 Oct 9;4:6554. doi: 10.1038/srep06554.

14. Hollenbeck BL, Gannon S, Qian Q, and Grad YH. Genome sequence and analysis of
resistance and virulence determinants in a strain of Neisseria mucosa causing native-valve
endocarditis. JMM Case Reports. 2015. 2. doi: 10.1099/jmmcr.0.000049

15. Pessia A, Grad YH, Cobey S, Puranen JS, Corander J. K-Pax2: Bayesian identification of
cluster-defining amino acid positions in large sequence datasets. Microbial Genomics. 2015. 1.
doi: 10.1099/mgen.0.000025

16. Unemo M, Golparian D, Sanchez-Bus6 L, Grad Y, Jacobsson S, Ohnishi M, Lahra M,
Limnios A, Sikora A, Wi T, Harris S. The novel 2016 WHO Neisseria gonorrhoeae reference
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* One of Emory’s premier merit awards, offered to 40 of 15,600 Emory applicants.
« Provides full tuition scholarship for undergraduate studies.

Deborah Jackson Award, Emory Department of Math/CS 2013

Awarded to the most outstanding juniors and seniors in the Math and Computer Science Department.

Additional Awards: National Merit Scholar, Robert C. Byrd Honor Scholar, Phi Beta Kappa

Epic Systems Corporation, Verona, WI Aug 2013 — Sep 2015

Technical Services Engineer, EpicCare Inpatient Team

Advised large health care organizations on how to configure and optimize Epic’s electronic medical record software
to improve patient outcomes and clinician efficiency; led large software install, upgrade, and optimization projects;
handled customer relationships; liaised with software developers and clinicians to improve software quality.

Harvard T.H. Chan School of Public Health, Boston, MA Oct 2016 — Present

Graduate Research Assistant to Drs Marc Lipsitch & Curtis Huttenhower

Conduct computational research on the human microbiome. My current project aims to benchmark statistical
techniques for mediation analysis in microbiome data. My first project identifies species and genes associated with
patterns of S. aureus carriage in the early infant nasal microbiome.

NASA Ames Research Center DEVELOP Program, Moffet Field, CA Jan 2016 — Aug 2016
Team Member, Contractor with SSAI

Worked collaboratively on a team using GIS and satellite remote sensing to study Sargassum seaweed
over-proliferation in the Caribbean Sea, which causes both environmental and economic problems.

Emory Center for Mathematics & Computing in Medicine, Atlanta, GA  Jan 2013 — Jun 2013

Research Assistant to Dr. Alessandro Veneziani
Used computational fluid dynamics simulations to understand cerebral aneurysm pathogenesis and identify predictors
of rupture in real patients and to study the long term effects of bicuspid aortic valve disease.

Centers for Disease Control (CDC), Atlanta, GA Jan 2011 — Dec 2012

Guest Researcher, CDC Insectary
Conducted two independent research projects focusing on the fitness of transgenic mosquitoes and the implications
of mosquito mating for genetic control strategies.

West Nile Virus Lab, Atlanta, GA Sep 2010 — Dec 2012

Research Assistant to Dr. Uriel Kitron
Performed field work studying the transmission dynamics of West Nile virus in urban Atlanta, including bird
mist-netting, creek surveillance, and collection and identification of mosquitos.

NASA Student Airborne Research Program, Palmdale, CA Jun 2012 — Aug 2012

Research Assistant to Dr. Raphael Kudela
Conducted remote sensing research on harmful algal bloom detection. Developed an algorithm that can be applied
to satellite data to predict when blooms will become toxic based on their algal species composition.

Emory Undergraduate Research Programs, Atlanta, GA Sep 2010 — Dec 2011

Grant Recipient & Program Participant
Received competitive fellowships and grants (SIRE, SURE) in support of my research. Gained experience writing
grant proposals, designing experiments, conducting literature reviews, creating posters, and presenting research.
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MANUSCRIPTS
IN REVIEW

PRESENTATIONS

UConn Self-Organizing Lab, Storrs, CT Jan 2008 — Aug 2009
Research Assistant to Dr. Whitney Tabor

Research explored the basis of the human ability to generalize. Data from anagram solution tasks and an artificial
neural network suggested that self-organization allows for generalization in language processing.

1) Accorsi, E.K., Franzosa, E.A., Hsu, T., Joice Cordy, R., Maayan-Metzger, A., et al. (2020).
Determinants of Staphylococcus aureus Carriage in the Developing Infant Nasal Microbiome.
Genome Biology, 21(1), 301. https://doi.org/10.1186/513059-020-02209-7

2) Accorsi, E.K., Samples, J., McCauley, L.A., & Shadbeh, N. (2020). Sleeping Within Six Feet:
Challenging Oregon’s Labor Housing COVID-19 Guidelines. Journal of Agromedicine, 1-4.

3) Kudela, R., Palacios, S., Austerberry, D., Accorsi, E.K., Guild, L., & Torres, J. (2015).
Application of Hyperspectral Remote Sensing to Cyanobacterial Blooms in Inland Waters.
Remote Sensing of Environment, 167: 196-205. http://dx.doi.org/10.1016/j.rse.2015.01.025

4) Henin, J., Accorsi, EK., Cho, P, & Tabor, W. (2009). Extraordinary Natural Ability:
Anagram Solution as an Extension of Normal Reading Ability. In the Proceedings of the 31
Annual Meeting of the Cognitive Science Society. Mahwah, New Jersey: Lawrence Erlbaum
Associates.

1) Accorsi, E.K., Qiu, X., Rumpler, E., Kennedy-Shaffer, L., Kahn, R., et al. (2020). How
to Detect and Reduce Potential Sources of Biases in Epidemiologic Studies of SARS-CoV-2.
https://osf.io/46am5/ [In review at European Journal of Epidemiology]

2) Zhang, Y., Bhosle, A., Bae, S., Mclver, L., Accorsi, E.K., et al. (2020) Identifying Novel
Bioactive Microbial Gene Products in Inflammatory Bowel Disease. [In review at Nature]

3) Wang, Y., Yan, Y., Thompson, K. N., Bae, S., Accorsi, E.K., et al. (2020). Whole Microbial
Community Viability is Not Quantitatively Reflected by Propidium Monoazide Sequencing
Approach. https://doi.org/10.21203/rs.3.rs-59563/v1 [In review at Microbiome]

4) Lopez, L., Nguyen, T., Weber, G., Kleimola, K., Bereda, M., Liu, Y., Accorsi, E.K., etal. (2020).
Seroprevalence of anti-SARS-CoV-2 IgG Antibodies in the Staff of a Public School System
in the Midwestern United States. https://doi.org/10.1101/2020.10.23.20218651 [In review at
PLOS ONE]

Cold Spring Harbor Laboratory Microbiome Meeting — Virtual 2020
Harvard Chan Center for the Microbiome in Public Health Symposium — Virtual 2020
Harvard Chan Center for the Microbiome in Public Health Symposium — Boston, MA 2019
17th Annual Jonathan Freeman Symposium — Boston, MA 2019
Keystone Microbiome Symposium — Montreal, CA 2019
4th Annual MIT-Harvard Microbiome Symposium — Cambridge, MA 2019
NASA Annual Earth Science Application Showcase — Washington, DC 2016
Society for Conservation GIS Annual Conference — Monterey, CA 2016
11t Regular Session of CiiMAR-GoMC - Villahermosa, MX 2016
Association of American Geographers — San Francisco, CA 2016
Association for the Sciences of Limnology and Oceanography — New Orleans, LA 2013
American Geophysical Union Fall Meeting — San Francisco, CA 2013
Emory Fall 2012 Undergraduate Research Symposium — Atlanta, GA 2012
UF-HHMI Science for Life Creativity in the Arts and Science Event — Gainesville, FL. 2012

60" Annual Meeting of the American Society of Tropical Medicine and Hygiene — Phil., PA 2011
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TEACHING
EXPERIENCE

WORKSHOPS

LEADERSHIP
EXPERIENCE

ADDITIONAL
SKILLS

Emory SURE Poster Symposium — Atlanta, GA 2011
« 3 place poster (of 103)

Emory Spring 2011 Undergraduate Research Symposium — Atlanta, GA 2011
« Best Poster, Natural Sciences

31% Annual Meeting of the Cognitive Science Society — Amsterdam, NL 2009

Physalia Courses, Berlin, Germany May 2019

Course Instructor
Co-taught a week-long intensive workshop for 40 PhD students and postdoctoral researchers entitled “Metagenomics,
metatranscriptomics, and multi’omics for microbial community studies™.

Harvard T.H. Chan School of Public Health, Boston, MA Jul 2017 — Oct 2019
Teaching Fellow
Ran daily or weekly discussion sections and held office hours. Graded and provided feedback on homework
assignments and exams.

« EPI 207: Advanced Epidemiologic Methods (Fall 2018, Fall 2019)

« EPI 203: Study Design in Epidemiologic Research (Spring 2019)

« EPI 201: Introduction to Epidemiology: Methods I (Fall 2017)

» EPI 202: Introduction to Epidemiology: Methods II (Fall 2017)

» EPI 500: Fundamentals of Epidemiology (Summer 2017)

Harvard T.H. Chan School of Public Health, Boston, MA Sep 2018 — Dec 2018
Tutor

« EPI 201: Introduction to Epidemiology: Methods I (Fall 2018)

« EPI 202: Introduction to Epidemiology: Methods II (Fall 2018)

Alan Turing Institute Epirecipes — London, UK 2018
Marine Biological Laboratory STAMPS — Woods Hole, MA 2017
COVID-19 and Health Inequities: Seminar Series, Virtual Sep 2020 — Oct 2020

Organizer and moderator
Organized and moderated five-part seminar series focused on the factors driving inequalities in COVID-19 infection
and mortality rates in the U.S. See: https://ccdd.hsph.harvard.edu/health-inequities-seminar-series/

CCDD Student Journal Club, Boston, MA Jan 2019 — May 2019

Organizer
Organized, and facilitated discussions for weekly graduate student journal club.

Emory Undergraduate Research Journal, Atlanta, GA Sep 2009 — May 2013
Editor-in-Chief (Jan 2012 - May 2013), Social Sciences Section Head (Sep 2009 - Dec 2011)

Rebuilt and expanded the journal after it became inactive under previous leadership. Recruited, trained and managed
a new 47 student staff. Increased student submissions to the journal, secured club funding, identified new ways to
partner with faculty and staff, and produced a high-quality, peer-reviewed publication.

Emory Global Health Case Competition, Atlanta, GA Sep 2010 — May 2013
Competition Co-Director (Sep 2010 - May 2011), Planning Committee (Sep 2011 - May 2013)

Led the group that organized the first global-health focused case competition to be held at a national level. Thirteen
U.S. universities (120 students) competed, and full sponsorship ($70,000) was provided by General Electric.
Coordinated all areas of the competition including case writing, funding, logistics and marketing.

Programming: R, SAS

Data Management: SQL, Excel

GIS and Remote Sensing: ArcGIS, TerrSet
Able to learn new languages quickly as needed.
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT and others,
Respondents.

AFFIDAVIT OF DR. MONIK C. JIMENEZ (ScD, SM, FAHA)

I, Dr. Monik C. Jiménez, state that the following is a true and accurate

statement to the best of my knowledge and belief:

1.

2.

I am an Assistant Professor of Epidemiology at the Harvard T.H. Chan School
of Public Health, an associate epidemiologist at Brigham and Women’s
Hospital (BWH), and an Assistant Professor of Medicine at Harvard Medical
School. I received my SM and ScD, both in epidemiology, from the Harvard
Chan School. I completed my post-doctoral research in cardiovascular
epidemiology at BWH, prior to becoming faculty in 2013.

My research investigates factors that impact the cardiovascular health of
patients who have experienced incarceration, identifies ways to support
respectful patient-clinician communication about incarceration and inform
future policy to support health care equity. Additionally, I an engaged in work
to track COVID-19 in US carceral facilities and have published on the impact
of COVID-19 in Massachusetts prisons and jails. In partnership with
community advocacy groups, I am Principal Investigator of the INdividuals
Speak: Incarcerated during the COVID-19 Epidemic (INSIDE) study to
examine the lived experience of conditions of confinement experienced by
those incarcerated or detained during COVID-19. I am also a collaborator of
the Pregnancy In Prisons Statistics study to examine medical comorbidities of
pregnant women experiencing incarceration. In addition, I was funded by the
National Institutes of Health to examine the intersection of race/ethnicity and
sex on inequities in stroke. I am Course Director of “Mass Incarceration and



Health in the US” and “Cardiovascular Epidemiology” at Harvard T.H. Chan
School of Public Health.

3. I am the author of more than 40 peer-reviewed articles on the impact of
COVID-19 on incarcerated populations, racial/ethnic and sex inequities in
cardiovascular disease, cardiovascular disease, epidemiology, oral
epidemiology, stroke, and oral health. Most recently, I am a senior author on
the recent paper Epidemiology of COVID-19 Among Incarcerated Individuals
and Staff in Massachusetts Jails and Prisons, which assessed the COVID-19
burden in Massachusetts prisons and jails.

4. A copy of my curriculum vitae is attached as Exhibit A.
Massachusetts is entering the most dangerous phase of the pandemic.

5. People may have gained a false sense of security after months of living with
the pandemic, but the Commonwealth is in the midst of the most dangerous
period of the pandemic so far. From an epidemiological perspective, the
COVID-19 risks are higher now than at any other point, including the first
surge in the spring.

6. Massachusetts now regularly reports thousands of new confirmed cases each
day, and the total COVID-19 deaths in Massachusetts have already topped
11,000.1 Based on data from the CDC, the number of new cases of COVID-19
has increased by 66% in the past two weeks alone.2 And according to the dean
of Brown University School of Public Health, hospitalizations and deaths in
Massachusetts have risen 100% in the past three weeks.3 To deal with the
surge of hospitalizations, the state has re-opened field hospitals, and the
Department of Health and Human Services has curtailed inpatient elective
surgeries.* Forecasting by the CDC predicts the number of weekly cases of

1 See generally, Mass. Dep’t of Public Health, COVID-19 Dashboard: Dec. 11, 2020,
https://www.mass.gov/doc/covid-19-dashboard-december-11-2020/download.

2 Centers for Disease Control and Prevention, United States COVID-19 Cases and
Deaths by State over Time, https://data.cdc.gov/Case-Surveillance/United-States-
COVID-19-Cases-and-Deaths-by-State-o/9mfqg-cb36/data (last visited Dec. 15, 2020).

3 Shirley Leung, Public Health Experts and Some Boston-Area Mayors Urge More Action
On COVID-19, Boston Globe (Dec. 6, 2020),
https://www.bostonglobe.com/2020/12/06/business/with-no-new-covid-19-restrictions-
state-top-health-expert-some-boston-area-mayors-urge-more-action.

4 See Matt Murphy, Mass. Curbing Some Elective Inpatient Procedures, Expanding Test
Sites, WBUR (Dec. 7, 2020),
https://www.wbur.org/commonhealth/2020/12/07/massachusetts-covid-coronavirus-
elective-inpatient-procedures.




COVID-19 in Massachusetts between December 12, 2020 and January 2, 2021
will increase by 23% and related deaths will increase by 57%.°

7. A similar surge of COVID-19 is gripping the entire nation. Last week, the
United States recorded its most COVID-related deaths over a weeklong
period, with a seven-day average of 2,249 deaths.® The nation is averaging
nearly 200,000 cases per day.” Nationwide rates of hospitalizations are at
levels seen early on in the pandemic and demonstrate the continued burden
on our health care system.8

Prisons and jails are high-risk environments for COVID-19.

8. Compared to the general population, people who are held in prisons and jails
are more vulnerable to contracting COVID-19 and more likely to become
seriously 1ll or die from the virus.

9. The SARS-CoV-2 virus, which causes the disease COVID-19, spreads in three
main ways.? People who live and work in prisons and jails are more
susceptible to all three forms of transmission.

10. First, the virus primarily spreads through inhalation of respiratory droplets
expelled when an infected person exhales, talks, coughs, or sneezes.19 Because
this form of transmission is most likely to occur when someone is physically
close to the infectious person, generally within about six feet, people who live
and work in congregate-living environments like prisons and jails are more
likely to contract the virus.!!

5 See Centers for Disease Control and Prevention, COVID Data Tracker: Forecasting,
https://covid.cdc.gov/covid-data-tracker/#forecasting weeklydeaths (last visited Dec. 16,
2020).

6 See Will Wright, The U.S. Has Recorded its Most COVID-19 Deaths in a Week, N.Y.
Times (Dec. 11, 2020, https://www.nytimes.com/live/2020/12/07/world/covid-19-
coronavirus/the-us-has-recorded-its-most-covid-19-deaths-in-a-week.

1d.

8 See Centers for Disease Control and Prevention, COVID-19: Key Updates for Week 49,
ending December 5, 2020, https://www.cdc.gov/coronavirus/2019-ncov/covid-
data/covidview/index.html.

9 See Centers for Disease Control and Prevention, COVID-19 Frequently Asked
Questions, Spread, https://www.cdc.gov/coronavirus/2019-ncov/fag.html#Spread (last
visited Dec. 12, 2020).

10 See id.

11 See generally Centers for Disease Control and Prevention, COVID-19 Guidance for
Shared or Congregate Housing, https://www.cdc.gov/coronavirus/2019-
ncov/community/shared-congregate-house/guidance-shared-congregate-housing.html
(last visited Dec. 12, 2020).




11.Second, people can contract COVID-19 through contact with objects and
surfaces contaminated with the virus.12 Current evidence suggests that SARS-
CoV-2 may survive for hours to days on surfaces.!3 People living in congregate
environments like prisons and jails are more susceptible to contracting the
virus from contaminated surfaces because they share spaces such as toilets,
showers, cells, and eating areas.

12.Third, we now know that the SARS-CoV-2 virus spreads through airborne
transmission. Once expelled into the air, droplets containing the virus can
remain suspended for hours.* Airborne transmission of SARS-CoV-2 is more
likely to occur in closed environments and spaces with poor ventilation.15
Because prisons and jails are enclosed, congregate spaces that often have poor
airflow, people living and working in prisons and jails are likely at higher risk
of airborne transmission of SARS-CoV-2 than the general population.

13.Because the SARS-CoV-2 virus generally spreads person-to-person, physical
distancing is the cornerstone of COVID-19 prevention. Thus, in environments
where physical distancing is impossible without significant decreases in
population, like prisons and jails, COVID-19 transmission is especially
widespread.

14.The high risk of outbreaks in correctional settings is not merely theoretical; as
of August 2020, 90 of the largest 100 cluster outbreaks in the United States

12 See Centers for Disease Control and Prevention, COVID-19 Frequently Asked
Questions, Spread, https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Spread (last
visited Dec. 12, 2020) (“A person may get COVID-19 by touching the surface or object
that has the virus on it and then touching their own mouth, nose, or eyes.”).

13 See Centers for Disease Control and Prevention, COVID-19: Cleaning and
Disinfection for Households, https://www.cdc.gov/coronavirus/2019-ncov/prevent-
getting-sick/cleaning-disinfection.html (last visited Dec. 12, 2020) (“Current evidence
suggests that SARS-CoV-2 may remain viable for hours to days on surfaces made from
a variety of materials.”).

14 Dyani Lewis, Mounting Evidence Suggests Coronavirus Is Airborne — But Health
Advice Has Not Caught Up, Nature (July 8, 2020),
https://www.nature.com/articles/d41586-020-02058-1.

15 See Centers for Disease Control and Prevention, Scientific Brief: SARS-CoV-2 and
Potential Airborne Transmission (Oct. 5, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/more/scientific-brief-sars-cov-2.html (last visited Dec. 12, 2020) (noting that
airborne transmission appears to have occurred in enclosed spaces, with prolonged
exposure to respiratory particles, and in spaces with inadequate ventilation).




had occurred in prisons and jails.1¢ As of December 10, there have been 1,644
reported deaths of incarcerated individuals due to COVID-19.17

15. A recent article in the Annals of Epidemiology provides the first estimate of
the reproduction ratio of COVID-19 in a large jail.18 The basic reproductive
ratio, Ro, 1s defined as the expected number of secondary infections arising
from a single individual during his or her entire infectious period. The study
found that, in a large jail in the United States, the Ro was 8.44, meaning a
single infectious individual could be expected to spread the virus more than
eight additional people.1® Notably, this Rois of higher magnitude than those
reported for other congregate settings, such as the Diamond Princess cruise
ship, despite the younger age of those incarcerated.20

16.What is more, there is evidence that incarcerated people are not only more
susceptible to contracting COVID-19, but also more likely to die from the
disease. As of August, the nationwide COVID-19-related death rate in the
prison population was an estimated three times higher than in the U.S.
population, adjusting for the fact that incarcerated people are younger on
average than the general population.2!

17.A recent article in pre-print based on data from prisons across the United
States demonstrated that the age and sex adjusted mortality rate from
COVID-19 among incarcerated people was 2.75 times higher than the general
population.

16 Nayanah Siva, Experts Call to Include Prisons in COVID-19 Vaccine Plans, The
Lancet (Dec. 12, 2020), https://www.thelancet.com/action/showPdf?pii=S0140-
6736%2820%2932663-5.

17 See Homepage, The Covid Prison Project, https://covidprisonproject.com (last visited
Dec. 12, 2020).

18 Lisa B. Puglisi et al., Estimation of COVID-19 basic reproduction ratio in a large
urban jail in the United States, 53 Annals of Epidemiology 103 (2021),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7480336/#:~:text=The%20basic%20repr
oduction%20ratio%20(R.the%20spread%200f%20infectious%20diseases.

19 See id. at 104.

20 See id. at 105.

21 See National Academies of Sciences, Engineering, and Medicine, Decarcerating
Correctional Facilities during COVID-19: Advancing Health, Equity, and Safety (2020),
1-1 [“NASEM Report”], https://www.nap.edu/catalog/25945/decarcerating-correctional-
facilities-during-covid-19-advancing-health-equity-and.




People who live and work in Massachusetts prisons and jails face a serious
risk of contracting COVID-19.

18.1 recently co-authored a paper titled Epidemiology of COVID-19 Among
Incarcerated Individuals and Staff in Massachusetts Jails and Prisons, which
was published in JAMA Network Open on August 21, 2020. The paper is
attached as Exhibit B.

19.1In the study, my co-authors and I analyzed data reported by the
Massachusetts Department of Correction and Houses of Corrections from
April 5 through July 8, 2020, which was produced pursuant to this Court’s
order in Comm. for Pub. Counsel Servs. v. Chief Justice of Trial Court, 484
Mass. 431, 456, aff'd as modified, 484 Mass. 1029 (2020).22

20.We calculated cumulative testing and laboratory-confirmed case rates for
Massachusetts prisons and jails. We found that, as of July 8, 2020, 1,032
confirmed cases of COVID-19 were reported among incarcerated individuals.
The rate of COVID-19 was 44.3 cases per 1000 persons—nearly three times
higher than the Massachusetts general population and nearly five times the
U.S. general population. For the Houses of Correction, this is likely an
underestimate because the facilities had low testing rates.23 Importantly, the
percent of positive tests among those tested was 55% higher among people
incarcerated in Houses of Corrections compared to the general population of
the state.

21.We also analyzed the relationship between COVID-19 case rates and changes
in facilities’ incarcerated populations. Among the thirteen Houses of
Correction, those with greater reductions in population also had lower rates of
COVID-19 infections.24 Limited and inconsistent testing data make it difficult
to estimate exactly how much decarceration helped prevent infections.

22.We concluded that rates of COVID-19 in Massachusetts jails and prisons are
alarmingly high, and that increased testing, decarceration, and contact
tracing are necessary to decrease harm from COVID-19 to incarcerated people
and their communities.2>

23.Given the current rates of community transmission, the low testing rates at
the Houses of Correction, and the high populations of the Houses of
Correction, the present rate of infection among people incarcerated in those
facilities is almost certainly higher than reported in our study.

22 See Exhibit B at 1.
23 See id.

24 See id. at 3.

25 See id.



Outbreaks of COVID-19 in prisons and jails can drive community
transmission of the virus.

24.As the National Academies of Science, Engineering, and Medicine has
reported, “because correctional facilities are not isolated settings—
incarcerated individuals move between facility and community and staff
return home at night—the outbreaks in correctional facilities are associated
with community infection rates.”26

25.Research has confirmed that jail and prison outbreaks are major drivers of
community infection. A new report from the Prison Policy Initiative and
Professor Gregory Hooks estimates how prisons and jails added to COVID-19
caseloads on the county, state, and national levels. Hooks compared the
population density of incarcerated people in U.S. counties to the growth in
COVID-19 cases in those counties over the summer of 2020. To get a more
direct measure of community spread across county lines, he also measured the
1mpact on county caseloads from prison and jail populations held in nearby
counties located within the same multi-county economic areas. The study
concludes that over half a million COVID-19 cases this summer were directly
linked to mass incarceration. The report concluded that “[i]f the cases linked
to mass incarceration over the summer of 2020 were the reported caseload of a
country, that country would rank 5th in the world.”27 Although these data
were not collected at the individual level, they are among the most robust data
to date on the impact of COVID-19 in carceral settings on the local
community.

26.In another study conducted by Prof. Daniel L. Chen and Eric Reinhart, data

from Cook County, Illinois, were used to examine the association between
arrests and cases of COVID-19 at the community level based on ZIP code. As
of late April, cycling people through Cook County Jail was associated with an
estimated 15.9% of COVID-19 cases in Chicago and 15.7% in the state as a
whole.28 The largest proportion of the variability in case rates in zip codes
across Chicago (55%) was explained by jail to community cycling (R2=0.55)
and such cycling explained 37% of the variability in case rates in zip codes
across the state of Illinois (R2=0.37). Moreover, jail cycling explained more of

26 See NASEM Report at S-1.

27 Gregory Hooks and Wendy Sawyer, Mass Incarceration, COVID-19, and Community
Spread, Prison Policy Initiative (Dec. 15, 2020),
https://www.prisonpolicy.org/reports/covidspread.html.

28 See generally Eric Reinhart and Daniel L. Chen, Incarceration and Its
Disseminations: COVID-19 Pandemic Lessons From Chicago’s Cook County Jail, Health
Affairs (June 4, 2020),
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2020.00652.




the variability in case rates than race (Chicago: 41%, Illinois: 30%), poverty
(Chicago: 26%, Illinois: 9%), public transportation use (Chicago: 0.6%, Illinois:
26%), and population density (Chicago:4%, Illinois: 21%).29 Although these
data were not collected at the individual level, they are among the most robust
data to date on the impact of COVID-19 in carceral settings on the local
community.

Asymptomatic testing is a necessary component of any effective strategy to
curb COVID-19 infections in Massachusetts prisons and jails.

27.People with asymptomatic and pre-symptomatic infection are significant
contributors to SARS-CoV-2 transmission.3? According to current best
estimates from the Centers for Disease Control and Prevention (CDC), 40% of
COVID-19 cases are asymptomatic, or never show symptoms, but can still
transmit the virus. Moreover, among symptomatic cases, 50% of transmissions
occur before symptom onset.3! Another review of the scientific literature
suggests that nearly 62% of transmission is expected to occur prior to
symptom onset.32

28.When a COVID-19 patient starts showing symptoms — which is typically an
average of 5 days after exposure — they have already been infectious for
upwards of 2 days.33 This means that, in a congregate living environment,
outbreaks of COVID-19 will occur even if symptomatic individuals are
immediately isolated.

29.Research demonstrates that, without broad-based testing, many cases of
COVID-19 go undetected in correctional facilities. In August 2020, the CDC
published a report describing the results of broad-based testing events in

29 Eric Reinhart and Daniel L. Chen, Incarceration And Its Disseminations: COVID-19
Pandemic Lessons From Chicago’s Cook County Jail, Health Affairs (Aug. 2020),
https://www.healthaffairs.org/doi/pdf/10.1377/hlthaff.2020.00652.

30 See Centers for Disease Control and Prevention, CDC Guidance for Expanded
Screening Testing to Reduce Silent Spread of SARS-CoV-2, (Dec. 3, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/php/open-america/expanded-screening-
testing.html.

31 Centers for Disease Control and Prevention, COVID-19 Pandemic Planning
Scenarios, https://www.cdc.gov/coronavirus/2019-ncov/hep/planning-scenarios.html (last
visited Dec. 10, 2020);

32 See W. Joost Wiersinga et al., Pathophysiology, Transmission, Diagnosis, and
Treatment of Coronavirus Disease 2019 (COVID-19), JAMA Network (July 10, 2020),
https://jamanetwork.com/journals/jama/fullarticle/2768391.

33 Centers for Disease Control and Prevention, Clinical Questions about COVID-19:
Questions and Answers: Infection Control, https://www.cdc.gov/coronavirus/2019-
ncov/hep/fag.html (last visited Dec. 16, 2020).




sixteen correctional facilities between April and May of 2020.34 The
comprehensive testing resulted in a median 12.1-fold increase in the number
of known infections among incarcerated people in these facilities. The study
concluded that “[b]Jroad-based testing can provide a more accurate assessment
of prevalence and generate data to help control transmission.”35

30.Because of the prevalence of asymptomatic and pre-symptomatic
transmission, it 1s my expert opinion that, in congregate living environments
like prisons and jails, any reasonable response to the COVID-19 pandemic
includes routine, comprehensive testing of residents and staff without
symptoms.

31.Research shows that broad-based testing is a necessary part of any effective
strategy to protect incarcerated people from COVID-19. A June 2020 study by
Yale and Stanford researchers estimates the impact of various mitigation
strategies on COVID-19 transmission in a U.S. jail.36 The researchers started
observing the facility when its mitigation efforts were limited to quarantining
upon intake, screening for symptoms, and suspending visitations. They then
estimated, among other things, the virus’s transmission after three phased
interventions: (1) the start of depopulation efforts, (2) increased single celling,
and (3) large-scale asymptomatic testing of incarcerated individuals.
Compared to the baseline, the transmission rate decreased by 56% after the
initiation of depopulation strategies; an additional 51% after single celling;
and an additional 73% after the adoption of surveillance testing.

32.In a prison or jail, in order to be effective, a testing policy must be both
comprehensive—meaning it includes non-symptomatic testing—and routine.
That is because prisons and jails are not closed environments; staff members,
contractors, and incarcerated people cycle in and out of correctional facilities,
all potentially bringing SARS-CoV-2 in with them. As a result, a one-time test
or a test offered every few months offers little information about whether
someone will become infected after a potential exposure. Likewise, because
individuals could be exposed to the virus after entering the facility, testing
prisoners only upon intake is not sufficient. Instead, individuals in high-risk

34 See generally, Liesl M. Hagan et al., Mass Testing for SARS-CoV-2 in 16 Prisons and
Jails — Six Jurisdictions, United States, April-May 2020, Centers for Disease Control
and Prevention Morbidity and Mortality Weekly Report (Aug. 21, 2020),
https://www.cdc.gov/mmwr/volumes/69/wr/mm6933a3.htm#suggestedcitation.

35 Id.

36 Giovanni S.P. Malloy et al., The Effectiveness of Interventions to Reduce COVID-19
Transmission in a Large Urban Jail (June 18, 2020),
https://doi.org/10.1101/2020.06.16.20133280.




settings like prisons and jails must be tested frequently in order to detect
infections and prevent spread.3?

33.In order to mitigate outbreaks of COVID-19, correctional facilities must
1solate infectious individuals and identify their close contacts.3® But isolation
and contact tracing are only possible once an individual has been identified as
infected with COVID-19. As discussed above, without routine, comprehensive
testing, prisons and jails cannot identify pre-symptomatic or asymptomatic
individuals. Therefore, in prisons and jails, the efficacy of isolation and
contact tracing depend upon the routine testing of staff and residents who are
not yet experiencing symptoms.

34.Reflecting this scientific consensus, the CDC recommends that certain
institutions, including congregate settings such as correctional institutions,
implement “an expanded screening testing strategy to rapidly identify people
without symptoms (i.e., asymptomatically or presymptomatically infected with
SARS-CoV-2) who are contributing to the silent spread of infection, because
they are unaware that they are infectious.”3?

35.Under the CDC’s guidance, the recommended cadence of testing depends upon
two indicators in the surrounding county: (1) the cumulative number of new
positive cases per 100,000 people in the last seven days; and (2) the
percentage of viral tests that are positive within the last seven days.40 As of
December 17, nine Massachusetts counties’ indicators placed them in the high
infection tier, for which weekly or twice-weekly screening is recommended; the
other five counties were in the moderate infection tier, for which weekly
screening testing is recommended.4!

37 Daniel B. Larremore, et al, Test Sensitivity Is Secondary to Frequency and
Turnaround Time for COVID-19 Screening, Science Advances (Dec. 12, 2020),
https://pubmed.ncbi.nlm.nih.gov/33219112 (Simulations of a university setting showed
that weekly testing with prompt return of results effectively controlled positive cases of
COVID-19).

38 See generally Centers for Disease Control and Prevention, Interim Considerations for
SARS-CoV-2 Testing in Correctional and Detention Facilities,
https://www.cde.gov/coronavirus/2019-ncov/community/correction-
detention/testing.html (last visited Dec. 12, 2020).

39 See Centers for Disease Control and Prevention, CDC Guidance for Expanded
Screening Testing to Reduce Silent Spread of SARS-CoV-2,
https://www.cdc.gov/coronavirus/2019-ncov/php/open-america/expanded-screening-
testing.html (last visited Dec. 12, 2020).

40 See id.

41 See id.; Massachusetts Department of Public Health, Weekly COVID-19 Public Health
Report (Dec. 17, 2020), https://www.mass.gov/doc/weekly-covid-19-public-health-report-
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36.1t is my understanding that none of the Massachusetts Houses of Correction
conduct routine, comprehensive COVID-19 testing of prisoners or staff
members. It is my expert opinion that the Houses of Correction are not
conducting the level of testing necessary to identify infected prisoners and
staff, and therefore that the Houses of Correction are not taking the necessary
steps to protect the people who live and work in their facilities. Based upon
the CDC’s guidance and the foregoing research, it is my expert opinion that
testing in Massachusetts jails and prisons should happen at the very least
weekly or biweekly.

Decarceration is a necessary component of any effective strategy to curb
COVID-19 infections in Massachusetts prisons and jails.

37.As discussed above, physical distancing is paramount to combating COVID-19
transmission. Reducing the incarcerated population is the only way to
increase the ability of the remaining individuals to physically distance from
one another. Thus, decarceration is a necessary component of any effective
strategy to protect people who live and work in carceral settings from COVID-
19.

38.Indeed, as discussed above, the research demonstrates that decarceration 1s a
central part of an effective mitigation strategy. In a large U.S. jail, the
transmission rate decreased by 56% after the jail employed decarceration
strategies of reducing intakes and releasing incarcerated people, and another
51% when detained people were able to live in single-occupancy cells.42
Depopulation efforts must therefore be a primary strategy for COVID-19
mitigation in jails, especially given that increasing access to single-occupancy
cells will not be feasible without depopulation efforts.

39.In addition, the study I co-authored on COVID-19 rates in Massachusetts
prisons and jails found that, among the Houses of Correction, those with
greater reductions in their incarcerated populations also had lower COVID-19
positivity rates.43

december-17-2020/download (Barnstable, Berkshire, Franklin, Hampshire, and Norfolk
had average daily incidents rates of between 27.9 and 47.3, thus falling into the CDC’s
definition of moderate infection tier; Bristol, Dukes & Nantucket, Essex, Hampden,
Middlesex, Plymouth, Suffolk, and Worcester Counties had average daily incidents
rates of 54.3 to 101.5, thus falling into the CDC’s definition of high infection tier.).

42 Giovanni S.P. Malloy et al., The Effectiveness of Interventions to Reduce COVID-19
Transmission in a Large Urban Jail (June 18, 2020),
https://doi.org/10.1101/2020.06.16.20133280.

43 See Exhibit B at 2-3.

11



40. After reviewing the research on the most effective COVID-19 mitigation
measures in prisons and jails, a consensus report of the National Academies of
Science, Engineering, and Medicine recently concluded that “decarceration is
an appropriate and necessary mitigation strategy to include in the COVID-19
response in correctional facilities and would reduce risks of exposure to and
transmission of the disease within correctional facilities.”44

41.1t is my expert opinion that decarceration is a necessary component of any
reasonable strategy to combat the spread of COVID-19 in Massachusetts
prisons and jails. If the Houses of Correction have not made meaningful use of
the tools at their disposal to reduce their incarcerated populations, they have
failed to take the reasonable steps necessary to protect the people who live
and work in their facilities from COVID-19.

Prevention strategies such as decarceration and routine, comprehensive
testing are necessary while incarcerated people await the COVID-19
vaccine.

42.0n December 11, the FDA i1ssued emergency authorization to approve the use
of the first COVID-19 vaccine.45 In the Commonwealth, as nationwide, vaccine
distribution will occur in a phased approach, with prioritization reflecting the
need to protect the most vulnerable, maintain health-care system capacity,
and address inequities in health care access and COVID-19 burden.46

43.Recognizing the fact that incarcerated people are among the most vulnerable
to COVID-19, the Governor and the Massachusetts Department of Public
Health have decided to vaccinate people living and working in congregate
settings, including correctional institutions, in the first phase, immediately
after health-care workers doing COVID-facing care, long-term care facilities,
and emergency personnel.4?

44 See NASEM Report at S-2.

45 See FDA News Release, FDA Takes Key Action in Fight Against COVID-19 By Issuing
Emergency Use Authorization for First COVID-19 Vaccine (Dec. 11, 2020),
https://www.fda.gov/news-events/press-announcements/fda-takes-key-action-fight-
against-covid-19-issuing-emergency-use-authorization-first-covid-19.

46 See Mass. Dept. of Public Health, When can I get the COVID-19 vaccine?,
https://www.mass.gov/info-details/when-can-i-get-the-covid-19-vaccine (last visited Dec.
12, 2020); Robert Weisman et al., Mass. Lays Out COVID-19 Vaccine Timeline, But
Most Will Have to Wait Till Spring, Boston Globe (Dec. 9, 2020),
https://www.bostonglobe.com/2020/12/09/metro/state-lays-out-covid-19-vaccination-
priorities.

47 See Mass. Dept. of Public Health, When Can I Get the COVID-19 Vaccine?,
https://www.mass.gov/info-details/when-can-i-get-the-covid-19-vaccine (last visited Dec.
12, 2020).
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44.Although incarcerated people are prioritized for the vaccine, the
Commonwealth will not have enough doses of the vaccine to inoculate all of
the populations in the first phase in the near future. The state’s current
vaccine timeline suggests that it will not finish vaccinating the populations in
Phase One until February 2021.48

45.As discussed above, soaring rates of community infection suggest that
December 2020 through February 2021 might be the most devastating period
of the COVID-19 pandemic. Indeed, the head of the CDC recently warned that
the upcoming months could be “the most difficult in the public health history
of this nation.”49

46.In order to benefit from the vaccine, people living and working in the Houses
of Correction must be alive and uninfected. Therefore, to protect the health
and safety of incarcerated people before the vaccine becomes available, the
Houses of Correction should adopt the preventative measures of routine,
comprehensive testing and decarceration. Indeed, the Commonwealth’s
prioritization of incarcerated people alongside residents of long-term care
facilities suggests that—until the vaccine is available—incarcerated people
should benefit from the same preventative measures taken in long-term care
facilities, including surveillance testing.

Signed under the pains and penalties of perjury on December 18, 2020.
J/M { jmm’,
2

Dr. Monik C. Jiménez, ScD, SM, FAHA

48 See id.

49 Sheila Kaplan, Redfield Warns this Winter May Be ‘the Most Difficult Time in the
Public Health History’ of the U.S., N.Y. Times (Dec. 2, 2020),
https://www.nytimes.com/live/2020/12/02/world/covid-19-coronavirus/redfield-warns-
this-winter-may-be-the-most-difficult-time-in-the-public-health-history-of-the-us.

50 See Mass. Dept. of Public Health, When Can I Get the COVID-19 Vaccine?,
https://www.mass.gov/info-details/when-can-i-get-the-covid-19-vaccine (last visited Dec.
12, 2020).
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Harvard Medical School
Curriculum Vitae

Date Prepared: December 17, 2020

Name: Monik C. Jiménez

Office Address: Division of Women’s Health, Brigham and Women’s Hospital
1620 Tremont St., 3-034
Boston, MA 02120

Home Address: 76 Old Palmer Rd, Brimfield, MA 01010

Work Phone: 617-525-7516

Work Email: mjimenez11@partners.org

Work FAX: 617-525-7746

Place of Birth: Los Angeles, CA

Education
2004 BA Biology Whittier College, Whittier, CA
(magna cum laude)
2004-2009 Certificate Oral Epidemiology Harvard School of Dental Medicine,
Boston, MA
2006 SM Epidemiology Harvard School of Public Health,
Boston, MA

(now Harvard T.H. Chan School of
Public Health)

2009 ScD Epidemiology Harvard School of Public Health
Kaumudi Joshipura, BDS, SM, ScD

Postdoctoral Training
12/09-6/13 Research Fellow Cardiovascular Epidemiology Brigham and Women’s Hospital,
Kathryn M. Rexrode, MD, MPH Boston, MA

Faculty Academic Appointments

09/09- Adjunct Teaching Graduate Studies Forsyth School of Dental Hygiene,
Associate Massachusetts College of Pharmacy
(no voting privileges) and Health Sciences, Boston, MA

02/11- Adjunct Lecturer Department of Nursing Simmons College, School of Nursing
(no voting privileges) and Health Sciences, Boston, MA

07/13-9/17 Instructor in Medicine Department of Medicine Harvard Medical School, Boston, MA

10/17- Assistant Professor Department of Medicine Harvard Medical School
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10/19- Assistant Professor

Department of Epidemiology =~ Harvard T.H. Chan School of Public

Health

Appointments at Hospitals/Affiliated Institutions

2013- Associate Epidemiologist Department of Medicine  Brigham and Women’s Hospital

Other Professional Positions
2000-2003 Undergraduate Intern

2004-2005 Research Assistant
2005 Research Assistant

2006-2010 Research Assistant

2007-2009 Investigator

2008-2009 Research Assistant
2009-2011 Consultant
2010-2015 Consultant

2011-2013 Summer Fellow

2015-2016 Summer Fellow

2018- Board Member

2020- Faculty Director

Harvard School of Dental Medicine
Harvard T.H. Chan School of Public Health

Harvard School of Dental Medicine
Harvard T.H. Chan School of Public Health

Boston University Henry M. Goldman School of Dental Medicine,
Boston, MA

University of Puerto Rico, School of Dentistry, San Juan, Puerto
Rico

Beth Israel Deaconess Medical Center, Boston, MA

University of Michigan, Ann Arbor, Mi

Colgate Oral Care Report, Boston, MA

National Heart, Lung, and Blood Institute Programs to Increase
Diversity among Individuals Engaged in Health-Related Research
(NHLBI PRIDE) Summer Institute on Mentoring Researchers in
Latino Health Disparities, San Diego State University, San Diego,
CA (sole compensation was payment of travel expenses).

New York University School of Medicine, Center for Stroke
Disparities Solutions Training and Mentoring Institute, New York,
NY (sole compensation was payment of travel expenses).

Partakers — College Behind Bars, Newton, MA

BWH STARS, Brigham and Women’s Hospital

Major Administrative Leadership Positions

Local

2009-2013 Co-director, Advanced Graduate Education (AGE) Course in Biostatistics
Harvard School of Dental Medicine

2014-2016 Co-director, Peer Networking
Division of Preventive Medicine



Regional
2009- Co-director, Biostatistics
Forsyth School of Dental Hygiene, Massachusetts College of Pharmacy and Health Sciences

Committee Service

Local
2009-2014 Member, Curriculum Advisory Board
Clinical Epidemiology & Population Health (AC511.0)
First-year medical students

2013-2016 Alumni Representative, Dean’s Advisory Committee on Diversity and Inclusion
Harvard T.H. Chan School of Public Health

2018- Member, Health Equity Committee
Department of Medicine, Brigham and Women’s Hospital

2018- Wellness Champion
Department of Medicine, Brigham and Women’s Hospital

2019- Member, Health Equity Data Committee
Department of Medicine, Brigham and Women’s Hospital

Professional Societies
2004-2010 International Association for Dental Research

2004-2010 American Association for Dental Research

2005-2010  Society for the Advancement of Chicanos/Hispanics and Native Americans in Science
2005-2006 Chapter President

2008-2011 Society for Epidemiology Research

2009- American Heart Association (AHA)

2010- Member, Epidemiology Council

2014- Appointed Member, AHA Epidemiology Council
Early Career Committee
Program Committee

2014- Appointed Member, AHA Stroke Statistics Committee

2017- Chair, AHA Epidemiology Council Early Career Committee

2019-  Appointed Member, AHA, Council Operations Committee

2019- Appointed Member, AHA Epidemiology Council Social Determinants of Health
Committee

2020- Chair, AHA Council Operations Committee, Mid-Career Committee



Editorial Activities

Ad hoc Reviewer
Circulation
Diabetes Care
European Journal of Epidemiology
Hypertension
Journal of Dental Public Health Dentistry
Neurology

PLoS

Social Science & Medicine
Stroke

Honors and Prizes

2002-2004

2002-2004

2004

2004

2004-2006

2006

2006

2006-2008,
2009
2010

2012

2013
2014

2014

2015

2018

John Greenleaf Whittier Merit Scholarship, Whittier College
Whittier College Dean’s List, Whittier College

John Stauffer Trust Science Scholarship, Whittier College
Outstanding Biology Maijor, Whittier College

Presidential Scholar, Harvard T.H. Chan School of Public Health

Honorable Mention, Harvard School of Public Health Student Research Day
Harvard T.H. Chan School of Public Health

Outstanding Student Abstract Award, International Association for Dental Research

Conference Travel Award, American Association for Dental Research

Travel Award to 36" Ten-Day Seminar on the Epidemiology and Prevention of
Cardiovascular Disease, Centers for Disease Control and Prevention

Epidemiology and Prevention Minority Travel Grant, American Heart Association
Travel award to Cardiovascular Disease Epidemiology & Prevention Scientific Sessions 2012

Award for Excellence in Tutoring, Harvard Medical School
Selected participant for the Research Leadership Program, Brigham and Women’s Hospital

Selected for participation in the Grant Review and Support Program, The Harvard Clinical
and Translational Science Center (Harvard Catalyst)

Chair’s Research Award, Brigham and Women’s Hospital, Department of Medicine
PRIDE Peer Mentorship Program, New York University School of Medicine
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2018

2020

Elected Fellow of the American Heart Association, Council on Epidemiology and Prevention

Mentoring Award, Harvard T.H. Chan School of Public Health

REPORT OF FUNDED AND UNFUNDED PROJECTS

Funding Information

Past
2009-2013

2010
(Award
declined)

2011-2013

2013-2014

2014-2015

National Institutes of Health (NIH)/National Heart, Lung, and Blood Institute (NHLBI)
3R0O1HL088521-S1

Diversity Supplement to Risk Factors for Ischemic Stroke in Women

Postdoctoral Research Fellow (Pl: Kathryn M. Rexrode)

This study evaluated the association between adipokines, sex hormones, and risk of stroke
among women. Furthermore, it provided career development support to progress towards
an independent research career as a cardiovascular epidemiologist.

NIH/National Institute of Dental and Craniofacial Research (NIDCR) 1F32DE020227
Metabolic Syndrome as a Predictor of Periodontitis and Tooth Loss

Pl ($152,982)

This study evaluated the association between metabolic syndrome and its components in
relation to incident tooth loss. This award was declined to pursue expanded cardiovascular
post-doctoral training.

NIH Loan Repayment Program Recipient

Award recipient

This award provided student loan repayment for individuals engaged in research-oriented
careers.

NIH/NHLBI RO1 HL102122-S1

Diversity Supplement to Effect of Vitamin D and Omega-3 Fatty Acids on Blood Pressure
and Hypertension

Investigator trainee (Pl: Howard D. Sesso)

This innovative diversity supplement examined racial/ethnic and sex disparities in HTN by
testing their differential impact on the effects of randomized vitamin D and omega-3 fatty
acid (w-3 FA) interventions on HTN incidence, 2-year changes in 24-hour ambulatory blood
pressure (ABP) and sex steroid hormones, and the validity of self-reported HTN measures.

Brigham and Women’s Hospital Faculty Career Development Award

PI

Assessing the influence of cardiovascular risk factors and gender on risk of stroke among
hypertensives

This project will examine the role of clinical and lifestyle risk factors that influence stroke
risk among both pre-hypertensive and hypertensive men and women of the Physicians’
Health Study Il and the Women’s Health Study. (Note: The Women’s Health Study was a
clinical trial randomizing 39,876 female health professionals aged >45 years starting in
1992; whereas the Women’s Health Initiative, mentioned elsewhere in the CV, is an
ongoing prospective study of 161,808 multi-ethnic postmenopausal women aged 50-79
years starting in 1994, consisting of clinical trials and an observational study.)




2014-2019 Brigham and Women’s Hospital Minority Faculty Career Development Award
Examining the role of social and biologic determinants of sex and racial/ethnic disparities in
stroke
Pl ($100,000)
This award will provide career development and research support to facilitate the transition
to independence.

2014-2019 NIH/NHLBI 1KO1HL124391
Examining Racial Disparities in Stroke
Pl ($650,430)
This mentored career development award will examine stroke disparities in three large
cohort studies, the Women’s Health Initiative, the Southern Community Cohort Study and
the Reasons for Geographic and Racial Differences in Stroke Study by evaluating the
contribution of traditional and non-traditional cardiovascular risk factors for stroke among
white and black populations. Furthermore, the performance of existing stroke prediction
scores will be compared in blacks and whites, with a new score developed to optimize
prediction in black individuals.

Current

2019-2021 Nesson Fellowship Brigham and Women’s Hospital Center for Community Health and
Health Equity
Examining the cardiovascular implications of incarceration
Pl ($180,000)
This award provides career development support to examine factors that impact the
cardiovascular health of patients who have experienced incarceration, identify ways to
support respectful patient-clinician communication about such experiences and inform
future policy to support health care equity.

2019-2020  Brigham and Women'’s Hospital Department of Medicine Health Equity Grant
Engaging patients and health care providers in communication regarding history of
incarceration
Pl ($20,000)
This award provides research support to interview patients through qualitative methods
and survey provides regarding patient preferences in discussing history of incarceration.

REPORT OF LOCAL TEACHING AND TRAINING

Teaching of Students in Courses
HMS/HSDM/DMS courses

Harvard School of Dental Medicine
2007-2008 Teaching Assistant 20 two-hour lab sessions/year
Outcomes of Treatment (OTx Block) 2 two-hour lectures
3" year dental students

Harvard Medical School
2009 Tutorial leader 1 two-hour session
Clinical Epidemiology & Population Health (AC511.0)
First-year medical students
2011-2017 Tutorial leader 7 two-hour sessions/year
Clinical Epidemiology & Population Health (AC511.0)
First-year medical students



2019

2020

2020

2020

Tutorial leader

Clinical Epidemiology & Population Health (AC511.0)
First-year medical students

Learning Studio Instructor and Tutorial leader
Clinical Epidemiology & Population Health (AC511.0)
First-year medical students

Tutorial Leader

Essentials of the Profession Il (PWY120)
Fourth-year medical students

The Criminal Punishment System and Health in the
us

Social Medicine

Fourth-year medical students

Other Harvard University Courses

Harvard T.H. Chan School of Public Health

2007

2009

2013-

2014

2014

2019-

2020

Teaching Assistant
Introduction to Epidemiology (Epi 201)
First-year master’s students

Teaching Assistant
Introduction to Epidemiology (Epi 500)
First-year year master’s students

DHEAS and risk of cardiovascular disease

Oral presentation for undergraduate summer
students

Summer Program in Epidemiology and Fostering
Advancement & Careers

through Enrichment Training in Science (FACETS),
Office of Diversity and Inclusion

DHEAS and risk of cardiovascular disease
Oral presentation for undergraduate summer
students

Summer Program in Quantitative Sciences,
Department of Biostatistics

Course Director
Cardiovascular Disease Epidemiology (Epi 223)
Master’s and doctoral students

Course Director
Mass Incarceration and Health (SBS 502)
Master’s and doctoral students

6 two-hour sessions/year

8 two-hour sessions/year

6 one-hour sessions

1 two-hour session

16 two-hour sessions

20 one-hour sessions/year

1 two-hour session/year

1 two-hour session

16 hour and half sessions

16 hour and half sessions



Other Teaching during Harvard Fellowship and Faculty Appointments

Massachusetts College of Pharmacy and Health Sciences

2009-2012 Adjunct Lecturer 14 one-hour online
Biostatistics (DHY714) sessions/year
First-year master’s students

2012-2018 Adjunct Lecturer 14 one-hour online
Statistics (MAT261) sessions/year
Undergraduate students

2013-2019 Adjunct Lecturer 14 one-hour online
Research Methods in Oral Health (DHY 714) sessions/year

First-year master’s students
Simmons College
2011 Adjunct Instructor 14 two-hour sessions/year
Research Methods (PT 610)
Pre-doctoral physical therapy students

2012-2020 Adjunct Instructor 14 three-hour sessions/year
Research Methods (SNHS 410)
Nursing students (various levels)

Formal Teaching of Residents, Clinical Fellows and Research Fellows (post-docs)
2006-2009, Lecturer, Harvard School of Dental Medicine 5 two-hour lectures
2012 Advanced Graduate Education Course in Biostatistics

(OHPE 751.BIO)
First-year post-doctoral residents

Laboratory and Other Research Supervisory and Training Responsibilities

2009- Statistical advisor / peer-mentor, post-doctoral research 8 hours per month
fellows and visiting scholars

Mentored Trainees and Faculty

2015-2019 Marcia Pescador Jiménez, MS, PhD candidate, Brown School of Public Health,
Providence, RI

Mentor — Conducting the analysis and literature review for a manuscript to examine the
validity of the Framingham Risk Score across racial/ethnic groups.

2018- Nicolette Cassarino, ABL, Intern, Division of Women’s Health, BWH

Mentor — Conducting the analysis examining the association between social engagement
and incarceration among a representative sample of men and women incarcerated in
state correctional facilities.

2019- Lin Yuan, BS, Intern, Division of Women’s Health, BWH

Mentor- Conducting analysis to support ongoing work examining the association between
social engagement and incarceration among a representative sample of men and women
incarcerated in state correctional facilities. In addition, she is preparing a proposal to
examine the prevalence of cancer among incarcerated populations.
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2020-

2020-

Mimi Yen Li, 4™ year medical student, Harvard Medical School

Mentor- Conducting data abstraction to track COVID-19 in US carceral facilities and
questionnaire development of a community-based questionnaire to survey the conditions
of confinement in US carceral facilities among adults incarcerated during the COVID-19
pandemic.

Abdullah Hamad, MS student, Harvard T.H. Chan School of Public Health

Research Mentor — Conduction data analysis of prediction of atrial fibrillation among
patients with cryptogenic strokes.

Formal Teaching of Peers/Harvard Medical School CME Courses

No presentations below were sponsored by outside entities.

2007

Lecturer, David Rockefeller Center for Latin American 2-hour lecture
Studies, Harvard University

First Symposium on Health Research Methods of

University Faculty Members and Researchers for Latin

America & Spain

Practicing clinicians

Local Invited Presentations

No presentations below were sponsored by outside entities.

2010

2010

2011

2011

2011

2014

2015, 2016,
2017, 2018

Alcohol consumption and risk of stroke among women
Conference series for faculty and trainees
Brigham and Women’s Hospital, Division of Preventive Medicine

Alcohol consumption and risk of stroke among women
Oral presentation and discussion
Channing Laboratory of Network Medicine, Boston, MA

DHEAS and risk of stroke
Cardiovascular Epidemiology Seminar, Department of Nutrition
Harvard T.H. Chan School of Public Health

Fetuin-A and risk of stroke among women
Division of Preventive Medicine conference series for faculty and trainees
Brigham and Women’s Hospital, Division of Preventive Medicine

Cardiovascular risk factors associated with low dehydroepiandrosterone sulfate
Cardiovascular Epidemiology Seminar, Department of Nutrition
Harvard T.H. Chan School of Public Health

High-sensitivity C-reactive Protein (hsCRP) and risk of stroke by hypertension status
Cardiovascular Epidemiology Seminar, Department of Nutrition
Harvard T.H. Chan School of Public Health

Disparities in cardiovascular disease and cardiovascular disease research
Invited speaker, Cardiovascular Disease Epidemiology
Harvard T.H. Chan School of Public Health
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2016 Disparities in Cardiovascular Disease
Invited speaker, Forum on Population Health Equity
Harvard T.H. Chan School of Public Health

2016 NIH Funding for Students of Color
Office of Diversity and Inclusion
Harvard T.H. Chan School of Public Health

2016, 2017, Dirty Little Secrets of Navigating Academia

2018, 2019 Invited speaker, Summer Program in Epidemiology and Fostering Advancement & Careers
through Enrichment Training in Science (FACETS), Office of Diversity and Inclusion
Harvard T.H. Chan School of Public Health

2016, 2017, Imposter Syndrome
2018, 2019, Office of Diversity and Inclusion

2020 Harvard T.H. Chan School of Public Health
2019 Racial Inequities in Stroke Risk among Older Adults in the Southern Community Cohort
Study

Women in Medicine and Science Symposium
Brigham and Women'’s Hospital

2020 My Career in Epidemiology and Social Justice
Global Health Fridays and Fireside Chats
Harvard Global Health Institute
Harvard Medical School

2020 My Career in Epidemiology and Social Justice
Summer Jobs Program
Massachusetts General Hospital

2020 Overcoming Imposter Syndrome
Program in Graduate Education
Harvard Medical School

2020 Using Epidemiology to Address Community Needs
Policy and Advocacy Seminar
Division of Women’s Health / Department of Medicine
Brigham and Women’s Hospital

2020 Confronting Racism and Structural Inequities using Health Equity Research
Panelist
Health Equity Summit
Brigham and Women'’s Hospital

2020 Attempts to Achieve Health Equity: Successes, Failures, and Lessons Learned: The Impact
of COVID-19 on Incarcerated Populations
Department of Medicine, Research Seminar Series
Brigham and Women’s Hospital
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REPORT OF REGIONAL, NATIONAL and INTERNATIONAL TEACHING AND PRESENTATIONS

Invited Presentations and Courses

Regional
No presentations below were sponsored by outside entities.
2011, 2012  Epidemiology of Stroke
Invited speaker, Chronic Disease Epidemiology
Brown University, School of Public Health, Providence, RI

2019 Engaging patients and health care providers in communication regarding history of
incarceration
Invited speaker, Health Justice Lab
Yale School of Medicine, New Haven, CT

2020 Using a citizen’s science approach to understand conditions of confinement among
incarcerated individuals the INdividuals Speak: Incarcerated During the COVID-19
Epidemic (INSIDE) study
Yale School of Medicine, New Haven, CT

National
No presentations below were sponsored by outside entities.
2005 Can racial disparities in oral disease be reduced?
Oral presentation and discussion
Centers for Disease Control and Prevention,
Division of Oral Health, Atlanta, GA
2006 Disparities in Oral Health: Racial/ethnic variations in tooth loss
Oral presentation and discussion
University of Puerto Rico, School of Dentistry
2014 Examining Racial Disparities in Stroke

Invited Speaker, Annual Meeting
Programs to Increase Diversity (PRIDE), Bethesda, MD

2014, 2015 The strength of non-traditional talents
Keynote Speaker, 2014 Midwestern Pre-Health Conference
Bowling Green State University, Bowling Green, OH

2015 Top 10 ideas for surviving academia (and maintaining sanity)
American Heart Association-Scientific Sessions Orlando, FL
2015 Examining Racial Disparities in Stroke

Invited Speaker, Center for Stroke Disparities Solutions
New York University School of Medicine

2017 Funding Hacks for Researchers
Invited Speaker, Elsevier Publishing Campus, Online

2019 Inequities in Stroke among Women of Color in the Women’s Health Initiative
Invited Speaker, Women’s Health Initiative Investigator's Meeting, Bethesda, MA

Abstract Oral Presentations
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2010

2010

2011

2011

2012

2012

International

Alcohol Consumption and risk of stroke in women

Oral abstract presentation

American Heart Association-Scientific Sessions, Chicago, IL

Alcohol Consumption and risk of stroke in women

Oral abstract presentation

NHLBI Trainee Session, American Heart Association-Scientific Sessions, Chicago, IL

DHEAS is associated with decreased risk of ischemic stroke

Moderated poster presentation

American Heart Association-Cardiovascular Disease Epidemiology and Prevention,
Atlanta, GA

Total adiponectin and risk of ischemic stroke among women

Moderated poster presentation

American Heart Association-Cardiovascular Disease Epidemiology and Prevention,
Atlanta, GA

Fetuin-A and risk of ischemic stroke among women

Moderated poster presentation

American Heart Association-Cardiovascular Disease Epidemiology and Prevention, San
Diego, CA

Fetuin-A and risk of ischemic stroke among women
Oral abstract presentation
NHLBI PRIDE Annual Meeting, Rockville, MD

No presentations below were sponsored by outside entities.

2010

Obesity, diabetes and risk of periodontitis and tooth loss
Invited lecture and discussion
University of Birmingham, School of Dental Medicine, Birmingham, United Kingdom

Abstract Oral Presentations

2005

2006

2007

2008

Can Racial Disparities in Oral Disease be reduced?
Oral abstract presentation
International Association for Dental Research, Baltimore, MD

Impact of socio-economic factors on residuals of tooth loss independent of dental disease
Oral abstract presentation
International Association for Dental Research, Orlando, FL

Periodontitis and risk of cerebrovascular disease in men
Oral abstract presentation
International Association for Dental Research, New Orleans, LA

Smoking history and incidence of tooth loss

Oral abstract presentation
International Association for Dental Research, Toronto, Canada
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2009

2010

Is there a prospective association between obesity and periodontal disease?
Oral abstract presentation
International Association for Dental Research, Miami, FL

Diabetes and risk of periodontitis and tooth loss: 20-year study
Oral abstract presentation
International Association for Dental Research, Barcelona, Spain

REPORT OF EDUCATION OF PATIENTS AND SERVICE TO THE COMMUNITY

No activities or presentations below were sponsored by outside entities.

2005-2006

2005-2010

2012

2013

2014, 2016

2018-

2019-

Harvard Medical School Martha Eliot After School Program, Mentor

Jamaica Plain, MA

Mentored junior high students through weekly meetings, encouraging healthy behaviors
and pursuit of higher education and future careers in the biomedical sciences.

Society for the Advancement of Chicanos and Native Americans in Science, Member,
mentor, Former Chapter President

Encouraged under-represented minorities and supported resiliency in academia,
including establishing a culturally welcoming environment at Harvard T.H. Chan School
of Public Health for Latino and Native American students.

Academic Careers in Health Disparities: A PhD perspective
Latino Medical Student Association, Harvard Medical School
Presentation to undergraduate-level students interested in medical or graduate school.

My life as an epidemiologist
Wellesley High School, Wellesley, MA
Presentation to high school-level students as part of their career exploration series.

Finding your career path in the biomedical sciences
Bunker Hill Community College, Charlestown, MA
Presentation to undergraduate-level students interested in biomedical sciences careers.

Partakers Organization, Board Member and Mentor

Auburndale, MA

Provide leadership and fundraising service to support mentorship of currently
incarcerated adults in Massachusetts enrolled in higher education degree programs.
Serve as a mentor to incarcerated and formerly incarcerated individuals who are current
or former students of the Partakers program.

All-Inclusive Support Services (previously After Incarceration Support Systems) —
Hampden County Sheriff's Department, Mentor

Springfield, MA

Serve as a mentor, through weekly meetings, to women who are currently in custody or
formerly incarcerated. Lead group re-entry classes once a month at the Western
Massachusetts Women’s Correctional Center in Chicopee, MA.
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2020

American Hear Association

Hispanic Heritage Month — Know your numbers campaign

National television and radio

Conducted media tour in English and Spanish to raise awareness of acute symptoms of
myocardial infarction and stroke in women.

REPORT OF SCHOLARSHIP

Peer reviewed publications in print or other media

Research investigations

1.

10.
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Saeed S, Jimenez M, Howell H, Karimbux N, Sukotjo C. Which factors influence students'
selection of advanced graduate programs? One institution's experience. J Dent Educ.
2008;72(6):688-97. PMID: 18519599.
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Schrott AR, Jimenez M, Hwang JW, Fiorellini J, Weber HP. Five-year evaluation of the influence
of keratinized mucosa on peri-implant soft-tissue health and stability around implants supporting
full-arch mandibular fixed prostheses. Clin Oral Implants Res. 2009;20(10):1170-7. PMID:
19719741.

Jimenez M, Krall EA, Garcia RI, Vokonas PS, Dietrich T. Periodontitis and incidence of
cerebrovascular disease in men. Ann Neurol. 2009;66(4):505-12. PMCID: PMC2783821.

Jimenez M, Hu FB, Marino M, Li Y, Joshipura KJ. Prospective Associations between Measures
of Adiposity and Periodontal Disease. Obesity (Silver Spring). 2012 Aug;20(8):1718-25.
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Jimenez M, Hu FB, Li Y, Joshipura KJ. Type 2 diabetes mellitus and 20 year incidence of
periodontitis and tooth loss. Diabetes Research and Clinical Practice. 2012; 98(3):494-500.
PMCID: PMC3551264.
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KM. Alcohol consumption and risk of stroke in women. Stroke. 2012;43(4):939-45. PMCID:
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dehydroepiandrosterone sulphate is associated with increased risk of ischemic stroke among
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tooth loss. Public Health Nutr. 2014 Apr;17(4):844-52. PMID: 23469936.
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Epidemiology of COVID-19 Among Incarcerated Individuals and Staff
in Massachusetts Jails and Prisons

Monik C. Jiménez, ScD; Tori L. Cowger, MPH; Lisa E. Simon, DMD, MD; Maya Behn, BA; Nicole Cassarino, BA; Mary T. Bassett, MD, MPH

Introduction

Incarcerated populations have exceptionally high risk of coronavirus disease 2019 (COVID-19) Author affiliations and article information are
transmission and mortality due to overcrowding, movement through facilities, and high rates of listed at the end of this article.

chronic illness; hence, physical distancing is not a viable mitigation strategy.! As of June 6, 2020, at

least 42 107 cases and 510 deaths have occurred among individuals incarcerated in US prisons.?

Decarceration and increased testing may reduce transmission, but their efficacy is uncertain.> Jails

confine nearly one-third of incarcerated individuals, but data on COVID-19 in jails are limited.

However, Massachusetts reports data on COVID-19 in both county jails and state prisons. We

describe the COVID-19 burden in these settings and its association with decarceration and

testing rates.

Methods

Data used in this cohort study were reported by 16 Massachusetts Department of Corrections (MA
DOC) facilities and 13 county-level systems from April 5 through July 8, 2020, pursuant to a court
order.* This study used publicly available, deidentified data and was deemed exempt from
institutional review board approval by Partners HealthCare. We followed the Strengthening the
Reporting of Observational Studies in Epidemiology (STROBE) reporting guideline.

We used baseline facility populations to calculate cumulative testing and laboratory-confirmed
case rates per 1000 persons and changes in incarcerated population size (ie, decarceration). Case
and testing rates among staff could not be calculated. We report rate ratios (RR) for individuals
incarcerated in Massachusetts relative to the state and US general populations.>® Analyses were
conducted in R, version 3.6.3 (R Foundation).

Results

At baseline, 14 987 individuals were incarcerated across Massachusetts facilities (MA DOC, 7735;
county facilities, 7252). As of July 8, 2020, 1032 confirmed cases of COVID-19 were reported among
incarcerated individuals (n = 664) and staff (n = 368). The rate of COVID-19 was 44.3 cases per 1000
persons—2.91(95% Cl, 2.69-3.14) times higher than the Massachusetts general population and 4.80
(95% Cl, 4.45-5.18) times the US general population (Table). Reported incidence was lower in county
facilities (35.71 cases per 1000 persons) than in MA DOC facilities (52.36 cases per 1000 persons);
however, many county facilities had low testing rates (facilities in 5 counties tested <100 per

1000 persons).

Overall, systems with higher testing rates had higher case rates (Figure, A). For example, the
testing rate across all county jails was 254 per 1000 persons, with a case rate of 36 cases per 1000
persons, whereas MA DOC facilities had a testing rate of 1093 per 1000 persons and a case rate of 52
cases per 1000 persons. The proportion of positive tests among incarcerated individuals in county
facilities was higher (14%) than in MA DOC facilities (5%) and the general Massachusetts (9%) and US
(8%) populations. Case incidence was higher among systems that released a lower proportion of
their baseline population (Figure, B). The MA DOC case rate was 52 cases per 1000 persons with a

ﬁ Open Access. This is an open access article distributed under the terms of the CC-BY License.
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Table. Rates of Confirmed Cases of COVID-19 and Testing by Carceral System Compared With the General

Population in Massachusetts and the United States®

Massachusetts ALl MA carceral  MA DOC: state County carceral
United States State facilities prison system facilities
Characteristic (n=329915897) (n=6892503) (n=14987) (n=7735) (n=7252)
Staff
Total cases NA NA 368 193 175
Proportion of staff ~ NA NA 36 32 40
among all cases, %°
Incarcerated
individuals
Total cases, No. 3042503 104961 664 405 259
Total tested, No.¢ 37395666 1157023 10298 8455 1843
Positive tests, % 8 9 6 5 14
Cumulative case 9.22 15.23 4431 52.36 35.71
rate per 1000
persons
Incarcerated
population
compared
with state
RD (95% CI) NA NA 29.08 37.13 20.49
(25.71-32.45)  (32.03-42.23)  (16.14-24.84)
RR (95% Cl) NA NA 2.91 3.44 2.35 Abbreviations: DOC, Department of Corrections; MA,
(2.69-3.14) (3.11-3.79) (2.07-2.65) Massachusetts; NA, not applicable; RD, rate difference
Incarcerated per 1000 persons; RR, rate ratio.
ev?tphutjsrt];tt)gdcggf:sred 2@ All total values are cumulative counts as of July 8,
RD (95% C1) NA NA 35.08 43.14 26.49 2020; All rates reported per 1000 persons.
(31.71-38.45)  (38.04-48.24)  (22.14-30.84) b Cases among staff among all cases (including both
RR (95% Cl) NA NA 4.80 5.68 3.87 staff and incarcerated individuals).
(4.45-5.18) (5.14-6.26) (3.42-4.37)

€ Excludes antibody tests.

Figure. Rates of COVID-19 Cases Compared With the Rates of Testing and the Percentage of the Incarcerated Population Released
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population decrease of 9% compared with all county jails, which had a case rate of 36 case per 1000
persons and decreased their overall population by 21%. County jails released up to 35% of
incarcerated individuals. A gradual decline in reported cases among incarcerated individuals and staff
was observed, corresponding to a decrease of 15% in the incarcerated population.

Discussion

To our knowledge, this is the first examination of COVID-19 burden among incarcerated individuals
and staff in both jails and prisons. The rate of COVID-19 among incarcerated individuals was nearly 3
times that of the Massachusetts general population and 5 times the US rate, consistent with recent
reports in US federal and state prisons.? Systems with smaller reductions in incarcerated populations
and higher testing rates demonstrated higher rates of confirmed cases. Limited testing likely
underestimates the true infection rate in county jails.

These data are limited by absence of deaths and demographic characteristics. Owing to
structural racism and the criminalization of poverty, COVID-19 racial/ethnic inequities may be
exacerbated among incarcerated individuals. Whereas rates of COVID-19 vary nationwide, our results
add to a growing body of literature emphasizing high COVID-19 rates in carceral settings and the
importance of testing and decarceration.

Rates of COVID-19 in Massachusetts jails and prisons are alarmingly high and require urgent
action. Reporting of COVID-19 data from carceral facilities is highly variable and generally excludes
county jails; hence, standardization is needed. Access to testing without coercion, decarceration, and
contact tracing are necessary to decrease harm from COVID-19 to incarcerated people and their
communities.
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Declaration of Daniel Jaffe

I, Daniel Jaffe, do hereby state that the following information is true to the best of my knowledge
and belief, under the pains and penalties of perjury:

1.

| am a paralegal working with the Strategic Litigation Unit of the Committee for Public
Counsel Services.

On October 20, 2020, | sent a public records request pursuant to G. L. c. 66, § 10 to each
county’s sheriff’s office, with the exception of Nantucket. | requested, among other things, a
list of every individual placed on home confinement since January 1, 2020, and all policies,
procedures, and protocols regarding home confinement.

To date, every recipient except the Dukes County Sheriff’s Office has responded to my
October 20 public records request.

The attached exhibit is a true and accurate summary, as reported in the counties’ responses to
my public records requests, of the total number of people each facility had placed on home
confinement since April 1, 2020, and the number of people each facility had on home
confinement on November 5, 2020. Complete copies of the counties’ responsive records can
be produced upon request.

The attached exhibit also includes an estimate of the number of people incarcerated at each
county facility who are eligible for home confinement. To create this estimate, I used a list of
sentenced individuals who are eligible for early parole, which the Parole Board provides to
the Committee for Public Counsel Services on a weekly basis. From this list, | subtracted

(1) people who are more than eighteen months from their parole eligibility dates; (2) people
who are serving sentences for the crimes listed in G. L. c. 127, § 49; and (3) people convicted
of sex offenses. See G. L. c. 127, § 49 (listing criteria for home confinement). It is possible
that this list is a bit under-inclusive because | took out everyone serving time on an offense
with a mandatory minimum when people who have passed the mandatory minimum would
still be eligible.

Sworn to this 18™ day of December, 2020

[s/Daniel Jaffe

Daniel Jaffe

Paralegal

Strategic Litigation Unit
CPCS

100 Cambridge Street
Boston, MA 02114
djaffe@publiccounsel.net
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Placementsin home
confinement since

Placementsin home
confinement on

Estimate of

I ncar cerated
Individuals Eligible
for Home
Confinement on

County April 1, 2020 November 5, 2020' December 11, 2020"
Barnstable 1 0 29
Berkshire 0 0 23
Bristol No home-confinement program. 44
Dukes No response to public records request. 2
Essex 2" 0 63
Franklin 8 3 21
Hampden 10 3 36
Hampshire 8 1 9
Middlesex 26 9 47
Norfolk 0 0 28
Plymouth No home-confinement program. 22
Suffolk No home-confinement program. 67
Worcester 0 |0 36

' These figures were reported by the counties in response to public records requests filed by the
Committee for Public Counsel Services.

' See Affidavit of Daniel Jaffe for a description of how this estimate was cal cul ated.

" Both people released figures from the Middleton House of Correction in Essex County to
home confinement were federal prisoners. Essex County reported transferring zero state
prisoners to home confinement since April 1, 2020.
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3= wellpath

To hope and healing
October 15, 2020

Covid-19 Protocol

Covid-19 Protocol was developed in consultation with DPH epidemiologists and utilization of CDC
guidelines and recommendations.

Covid-19 Testing

1) Process for testing all intakes from MCI-Framingham, MASAC, and Cedar Junction:

e Allintake patients will be quarantined and will be Covid-19 tested at day 5 of their
incarceration.

e The incubation period is believed to be 2-5 days from exposure per CDC guidelines.

e If the test result is negative and if the patient is asymptomatic, the patient will be
released from quarantine.

o If a patient tests positive, the Covid protocol would be initiated.

e If the patient refuses testing, it is recommended that the patient remain in quarantine
for the 14 days.

2) All patients that are symptomatic will be Covid-19 tested.

3) Testing of collateral contacts (roommates or other patients that came into contact with a
positive patient) will be completed when applicable.

4) Screening (temperature check and symptom screening) of collateral contacts who are
symptomatic will be completed twice daily. If a contact became symptomatic they would be
isolated and tested “Covid Immediate Action Steps” protocol initiated.

5) Patients that will be releasing to congregate housing will be tested up to 72 hours prior to
release.

6) Patients that are going to the hospital for a procedure will be screened and tested prior to the
appointment as required by outside facility policy.

7) Mobile testing of targeted populations will be completed at the request of the Commissioner.

**All Covid tests must be done in consultation with Infectious Disease Manager**

Immediate Action if patient is Covid-19 Positive or Symptomatic

1. Place face mask on patient- if the patient has a roommate, they should also be housed in. If in
dorm setting, the surrounding inmates will have limited movement.
2. Place in separate, closed room, with the door shut.
a. Healthcare worker and correctional officer should wear proper PPE while in the room.
3. Staff to contact site leadership. Site leadership will then contact the site ID Manager. The ID
Manager will then contact the Department of Public Health for recommendations.



Recommendations for Patient Placement in COVID-19

In determining placement of patients in a COVID-19 environment, it is important to evaluate and weigh
the following considerations:

1.

Where possible, it is advisable to isolate patients who test positive from those patients who test
negative, or remain asymptomatic and have not been offered COVID-19 testing.
If space does not permit separation of all COVID-19 positive and negative patients, patients
should be prioritized and separated when:
a. Patients who test negative have significant risk factors that place them at high risk for
contracting the COVID-19 virus (i.e. age, underlying health issues, etc.)
b. Patients who test positive and are symptomatic and present with priority symptoms
such as cough, sneezing, temperature that place them and others at higher risk.
Patients who refuse to test for Covid-19 due to symptoms will be quarantined for 14 days.
Patients who refuse test who are identified close contact of a positive patient will quarantine for
14 days. Patients who refuse to test for intake testing shall be quarantined for 14 days. Every
effort should be made to separate this population from those who have already tested and
tested negative.

Preferred cohorting of patients is as follows:

e If a person’s test result is positive for COVID-19, they should be housed alone, or housed
with another person who tested positive for COVID-19.

e If two roommates have different results, then the COVID-19 positive patient is to be moved,
and housed with another patient who is COVID-19 positive.

¢ When movement of patients is not possible, every effort should be made to identify and
isolate those patients with COVID-19 positive results who are coughing, have fever, or have
symptoms of malaise, headache or fatigue.

e Furthermore, patients who test COVID-19 negative, who are over the age of 60, and/or have
underlying health conditions (asthma, immunocompromised, cancer, obesity, etc.) are not
to be housed in the same room as a person who has tested COVID-19 positive.

Clearance Protocol

1.

Duration of isolation and precautions
o For most persons with COVID-19 illness, isolation and precautions can generally be
discontinued 10 days after symptom onset and resolution of fever for at least 24 hours,
without the use of fever-reducing medications, and with improvement of other
symptoms.

* Alimited number of persons with severe illness (hospitalized) may produce
replication-competent virus beyond 10 days that may warrant extending
duration of isolation and precautions for up to 20 days after symptom onset;
consider consultation with infection control experts.




o

For persons who never develop symptoms, isolation and other precautions can be
discontinued 10 days after the date of their first positive RT-PCR test for SARS-CoV-2
RNA.

2. Role of PCR testing to discontinue isolation or precautions

o

For persons who are severely immunocompromised, a test-based strategy could be
considered in consultation with infectious diseases experts.

For all others, a test-based strategy is no longer recommended except to discontinue
isolation or precautions earlier than would occur under the strategy outlined in Part 1,
above.

3. Role of PCR testing after discontinuation of isolation or precautions

o

For persons previously diagnosed with symptomatic COVID-19 who remain
asymptomatic after recovery, retesting is not recommended within 3 months after the
date of symptom onset for the initial COVID-19 infection.

For persons who develop new symptoms consistent with COVID-19 during the 3 months
after the date of initial symptom onset, if an alternative etiology cannot be identified by
a provider, then the person may warrant retesting; consultation with infectious disease
or infection control experts is recommended. Isolation may be considered during this
evaluation based on consultation with an infection control expert, especially in the
event symptoms develop within 14 days after close contact with an infected person.
For persons who never developed symptoms, the date of first positive RT-PCR test for
SARS-CoV-2 RNA should be used in place of the date of symptom onset.

4. Role of serologic testing

@)

Serologic testing should not be used to establish the presence or absence of SARS-CoV-2
infection or reinfection.



Mobile Testing Schedule

Norfolk, MA 02056

cJ.

Sites Dates Plan Inmate | Staff FTE's
Census
MCI Concord 5/17 -5/18 | Test patients only 5/17, 5/18 rest of pts and staff testing | 587 331
965 Elm Street
Concord, MA 01742
Northeastern 5/18 Pts testing with staff testing at Concord 152 70
Correctional Center
Barretts Mill Road
West Concord, MA
01742
| Boston Pre Release 5/19 Staff and Patient testing for both sites spilt into two 72 h3
Center crews
430 Canterbury Street 2 Brewster Testers at each site
Roslindale, MA 02131
Massachusetts Alcohol 30 patients at MASAC and approx, 30 staff interested in
and Substance Abuse testing thus far
Center :
1 Bumps Pond Road
Plymouth, MA
Souza Baranowski 5/20-5/21 | 5/20 Patient testing only. 5/21 Rest of patient testing 690 525
Correctional Center with staff testing.
Harvard Road
Shirley, MA 01464
MCI Shirley Minimum | 5/21 5/21 patient testing, staff welcome to testing at SBCC. 253 50
Harvard Road Date maybe moved to 5/22 depending cooperation with
Shirley, MA 01464 PTs at SBCC,
MCI Cedar Junction 5/27-5/28 | Patients only on 5/27 and staff testing 5/28 neighboring | 537 422
Route 1A sites welcomed
South Walpole, MA
02071 :
Pondville Correctional | 5/28. Patients and staff testing at CJ. 121 51
Center
One Industries Drive
Norfolk, MA 02056 : :
MCI Norfolk 5/29-5/31 | Patients only on 5/29 and 5/30. Finish patients on 5/31 [ 1254 105
2 Clark Street with staff testing. Staff welcome to at testing on 5/28 at




. In.mate/ PatientTesting Schedule:

The patient testing schedule will consist of three {3} phases.
¥ Phase 1 will be continuation of testing for the month of june.
¥  Phase 2 will be testing from July 1, 2020 through August 30, 2020.

»  Phase 3 will be testing from September 1, 2020 and onward for spot
testing of facilities if there is a marked increase in symptomatic patients
and/or confirmed positive tests,

Phase Sites Units Date of Testing
Jupe 22, 2020
1 MTC 1 CIVILC2 (62), 1 STATE N2 (87)
June 22, 2020
1 COCC MED/MIN WORKERS
_ June 22, 2020
1 BSH B1 .
: June 28, 2020
1 MASAC INTAKE C Dorm in for 5 — 7 days
July 13, 2020
2 CJPCC OuU, WORKERS
Juty 13, 2020
2 NORFOLK CSU (7) RHU (28) RHU 3" (17)
- July 20, 2020
2 SBCC Infirmary
July 20, 2020
2 SHIRLEY MED/MIN QuU, WORKERS
August 3, 2020
2 MCI-F/SMCC Ou, WORKERS '
: August 10, 2020
2 CONCORD/NECC L. Dorm, WORKERS
August 17, 2020
2 BPR WORKERS
. . August 24, 2020
2 NCCI : T1 Unit
September 1, 2020
3 TBD Ongoing spot testing onward




MOBILE COVID TESTING UNIT PROPOSAL

Submitted by Wellpath

PROPOSAL OVERVIEW

This proposal is for the continuation (Phase 3) of the Mobile Covid-19 Testing Unit ta identify individuals who are
positive before they become symptomatic, perform testing on high-risk populations across the system and continue
testing of identified patient population(s).

PHASE 2 OF MOBILE TESTING RECAP

Phase 2 of Mebile Testing began on June 22, 2020 and finished on August 24, 2020 with each site having identified
patient populations that were tested. There were a total of 1028 patients tested and only two patients tested positive,
hoth being previously known positive. The percent positive rate for the second phase of testing is 0.0018%,

Site Total Tested Positives
MTC 38 1
0CC Med/Min 122 o
BSH 12 I
MASAC 31 0
Norfolk 6/29 211 0
C)/PCC 82 0
BPFR 34 0
Fram/SMCC 40 - 0
Concord/NECC 181 0
SBCC 6 0
Shirley Med/Min 68 0
NCCI 203 0
Total Tested 1028 2

PHASE 3 OF MOBILE TESTING (SEPTEMBER SCHEDULE)

Phase 3 of mobile testing, per the previous proposal submitted in early June, will be for spot testing facilities if there is
a marked increase in symptomatic patients and/or confirmed positive cases. Ta date, there has not been a marked
increase of symptomatic patients or confirmed positive cases across the system.

o ***Spot testing will NOT be mandatory for patients at the facilltles but would be on a voluntary basis.
Since testing is on a voluntary basis, the patlents opting out of testing will not be required to sign a
Refusal of Treatment form. The Covid Mobile Testing Consent form will be completed for each patient
whao is either consanting or refusing testing.



It is recommended that the intake facilities not be included in the Phase 3 Mobile Testing, as there is currenily the
Intake Covid - 19 Testing Protocol implemented at Framingham, Cedar Junction and MASAC. 1tis also -
recommended that any patient that has previcusly tested positive will not be tested. :

Phase Sites Units Date of Address
Testing :
. Sept 3, 2020 1 Agministration
3 OCCC MIN Workers Rd

Bridgewater, MA

02324
. Sept 10, 2020 | 2405 Main Street
3 Pondville Workers S. Walpole, MA

02071

Sept 17, 2020 | 430 Canterbury St.
3 BPR Workers Roslindale, MA

0213143

Sept 22, 2020 | 135 Western Ave

3 SMCC Workers Framingham, MA
01701135
Sept 25, 2020 965 Elm 3t.
3 NECC Workers Concord, MA
' 01742965
o * } Sept 25, 2020 Harvard Road
3 +| SHIRLEY Workers Shirley, MA 01464
U Minimum
n
i
t
s
to be tested and testing schedule may be subject to change based on clinical indications and
factors such as an outbreak of cases at any of the facilities.
Staff Testing Location Dates of Testing Time of Testing
Old Colony Correctional Sept 15, 2020
7A-3P
Center Medium
Souza-Baranowski Sept 22, 2020 7A-3P
Correctional Center




MOBILE COVID TESTING UNIT PROPOSAL

Submitted by Wellpath

PROPOSAL OVERVIEW

This proposal is for the continuation (Phase 4) of the Mobite Covid-19 Testing Unit to identify individuais who are
positive before they become symptomatic, perform testing on high-risk populations across the system and continue
testing of identified inmate population(s).

PHASE 3 OF MOBILE TESTING RECAP

Phase 3 of Mobile Testing was for the month of September with each site having identified inmate populations that
were tested. There were a total of 251 Inmates tested and zero inmates tested positive. The percent positive rate for
the third phase of testing is 0%.

Site Total Tested Positives
OCC Med/Min 33 0
PCC 46 0
BPR 21 0
SMCC 21 O
NECC 96 0
SBCC 6 0
Shirley Min 28 0
Total Tested 251 0

PHASE 4 OF MOBILE TESTING (OCTOBER SCHEDULE)

Phase 4 of mobile testing will be for spot testing inmates who have been identified by Commissioner’s .
office.

Spot Testing will be highly encouraged, but will not be mandatory for inmates at facilities.

It is also recommended that any inmate that has previously tested positive will not be

tested. '
Phase Sites Units Date of Location
Testing
On the unit / in cell
4 OCCC Med Targeted Inmates Qctober 13,

2020




October 13, inmate Gym

4 MTC Targeted Inmates 2020
October 16,
4 SMCC Targeted Inmates 2020 Framingham Clinic
QOctober 16, Clinic
4 Framingham Targeted Inmates 2020
Qctaber 20,
4 SHIRLEY Targeted Inmates 2020 VR for check- and
search room for
test
October 20, HSU outpatient
4 SBCC Targeted Inmates 2020 area

Qctober 21, General Pop - first

40 .| Cedar Junction Targeted Inmates 2020 cell in each
x housing unit DDV
* inmates - showers
U on each
n perspective tier
i
t October 21, CSD Building
4 sl Norfolk Targeted Inmates 2020
° October 27, J Visiting Area
4 b Concord Targeted Inmates 2020
e

QOctober 27, D building 1st floor
4 t| NCCI Targeted Inmates 2020 rear hotding cell

e
o
ted and testing schedule may be subject to change based on clinical indications and factors such
as an outbreak of cases at any of the facilities.

If you have questions on this proposal, feel free to contact Julia Kershisnik-Sweedler at
ikershisniksweedier@wellpath.us or Claudia Gonzalez at CJGonzalez@Welipath us .
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF JACQUELINE DUTTON

I, Jacqueline M. Bush Dutton, state the following to be true to the best of my

knowledge, information and belief:

I.

3.

I am the Attorney in Charge of the Worcester County Public Defender
Division office at Commuttee for Public Counsel Services.

The Worcester House of Corrections 1s the primary place of incarceration for
our male clients.

Attorneys are able to visit chients at the jail via telephone, video, non-contact
and contact options. Each form of communication has significant imitations

that interfere with attorneys’ abilities to represent their clients. Also, the rules



_Cﬁ

about each form of communication are constantly shifting and apphed
inconsistently.

Unit Telephones: As was the policy prior to the pandemic, inmates are able to

call their attorneys on Securus “tier phones” at their designated “tier imes.”
Due to Covid-19, immates have had less tier time than they had prior to the
pandemic. Depending on levels of lockdown, inmates may have only 20-
minute periods out to use the phones to call their attorneys. Some blocks
may have two 20-minute periods per day; others may have one. In those
blocks of time, they must address competing interests of showering, calling
their attorney or calling their famuly.

Furthermore, the Securus phones are on walls in the main area. The jail has
told us that they have blocked more space between the phones and provided
tables for chients to have access to their legal paperwork, but the phones are
not confidential as they are in the open tier and there are no barriers
separating the phone from others in the tier, including correctional officers.
The jail has indicated that they endeavor to have correctional officers and
others leave more space for those using the phone for privacy. Thus 1s
happening in some cases, but it 1s not happening consistently.

Scheduled Telephone Calls: Throughout the last 8 months, attorneys have

been able to set up a phone call with a client through the mmate support



counselors, either by asking the inmate support counselor to give a message to
the client to call us, or by requesting a specific time for a call in the
counselor’s office. Many of the iInmate support counselors are responsive and
helpful and provide messages. However, it 1s inconsistent whether or not our
clients (1) get the messages to call, (2) get the complete information about
where and who to call, or (3) are able to actually call us. Furthermore, the
counselor’s office phones are not private and confidential. These phones
allow the possibility for a client to be alone. Sometimes, however, the social
worker remains 1n the office with the client so 1t 1s not confidential. These
calls are also on recorded lines.

Tablets: Many clients are now given tablets to use mn their cells. The
mtroduction of the tablets has improved somewhat the ability to get calls from
clients, but we are still unable to have consistent messages for clients to call at
specific times; the ability to directly send messages to clients asking them to
call at a certain time without going through the counselors would be helpful.
Some of the clhients have individual cells and thus the calls are confidential;
others have cellmates and these tablet calls are not confidential.

Sometimes the phone app 1s removed from the tablets, which means they can

only be used for games, music, and mowvies. In the last week or so, tablets



10.

I1.

were taken away from mmates in the Mods section of the jail for updating.
Some of the tablets were returned to inmates without the phone app.

Video visits: In the last few months, the jail instituted attorney video visits.
Only attorneys may set this up and Social Services Advocates or Investigators
may only use this option with an attorney and cannot have a confidential
independent meeting on video with clients. Social Service Advocates or
Investigators must either work directly with the attorney to have a joint
meeting or go in person to visit at the jail. In the past, non-attorney staft at our
office was able to visit and receive confidential calls from clients as a member
of our team.

Attorneys may set up Zoom attorney visits 3 days a week. The attorney must
email the Superintendent’s office with possible times; once confirmed, the
attorney must provide the Zoom log in information to the jail.

Attorneys cannot schedule a video call for the same day they request one
because the slots get booked. It usually takes about a week to get an attorney
video visit. Therefore, for cases that involve § 58A hearings or in which we
need to convey information quickly, such as a probation violation hearing, or
plea that requires substantial consultation with a client, 1t 1s extremely difficult
if not impossible to have an attorney video conference. In these mstances,

attorneys are put in the position of either having to physically go to the jail or



12.

13.

14.

continuing hearings in order to have time to talk to clients. Having daily video
access would vastly improve the capacity 1ssues.

While some video conferences are clearly confidential, there have been
numerous Instances in which attorneys question confidentiality due to noise of
hearing correctional officers or other individuals talking in close proximity to
the video room. Some attorneys have experienced others i the room and
have had to ask them to leave. Others have experienced clients reporting that
no one was in the room, but the level of noise and talking by staff and
correctional officers 1s so loud that the inference 1s that they are close and can
hear. Moreover, this noise has made 1t difficult in these mstances to hear
clients and conduct an appropriate client meeting.

Webex Video Calls: The jail allowed for video interpreter and expert

evaluations earlier in the summer one day a week through a Webex system.
Attorneys indicated that they generally could access this within an acceptable
period of time, but due to it being only weekly, if an emergency need came
up, they would be unable to access the video call with an interpreter or
evaluator. This problem has been somewhat mitigated with the additional
Z.0oom attorney meetings.

Communication with Clhients in Quarantine: In addition to the fact that many

of these forms of communication take several days or more to schedule,



16.

attorneys are further thwarted from communicating with clients about court
hearings that are likely to be scheduled at the beginning of a new case, such as
§ 58A hearings, because people facing § 58A hearings are likely to be new to
the jail, every new imnmate 1s quarantined upon entry, and counselors have
informed attorneys that phone or video contact will not be facilitated for
mmates who are 1 quarantine.

We have had mstances over the last 8 months when we are unable to get
phone calls from clients prior to quick court dates and § 58A hearings or in
the first week that they are mcarcerated. We have at times had to work up the
chain to mclude the superintendent or legal counsel to try to get even
telephone access to clients in emergencies for court dates. Sometimes, a cell
phone or other phone contact has eventually been secured after substantial
efforts by an attorney. Other times, attorneys are forced to decide between
going to the jail in order to maintain a scheduled court date or moving a court
date m order to have adequate time to communicate with a client.

In one mstance mn particular within the last two weeks, an attorney attempted
to set up both video and phone wvisits with a new client. The attorney was told
that a video call could not be set up due to him being in quarantine. Then the
attorney was told conflicting information as to whether or not a phone call

could occur. Ultimately, after failing to be able to set up a phone call and do
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18.

anything other than leave a message for a clhient to call during tier time, the
Attorney had to contact the Superintendent’s office 1n order to secure a
phone call. In the end, it took much of a week for the attorney to make
contact with a new client, which delayed the attorney’s ability to seek bail
review and file other motions on the client’s behalf.

In-Person Meetings: The viability of in-person visitation at the jail depend on

which building a client 1s housed imn. The Worcester House of Corrections
has three buildings where clients are housed and where attorneys visit - the
Main Jail, the Mods and the Annex.

In the Main Jail, the non-contact option 1s the same space that 1s shared by
family members who are visiting. Currently the jail has visiting times by
specific tiers that run almost the entire day for family members in these non-
contact areas. As a result, unless an attorney visits often before 8:30 a.m. or
after 8:00 or 9:00 p.m., there 1s no guarantee of confidentiality because there
could be others visiting. Family members visiting would be able to hear the
conversations. No correctional officers are 1n this visiting area. There 1s
sufficient space between the phones for non-contact visits, as long as no one 1s
seated m the phone directly next to the attorney; however, the phones are
recorded. We have been able to have the recordings off when no other

visitors are there.
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23.

24.

The contact option in the Main Jail does not allow for social distancing.
There are 3 possible rooms, none of which allow for a 6 foot distancing. In
order to maintain client confidentiality, the door must remain closed. There
are significant attorney concerns related to lack of ventilation with the small
room, closed door and close quarters. This has impacted attorney willingness
to visit clients who are at the Main Jail.

In the Mods, the non-contact visiing option 1s the same as 1t 1s in the Main Jail
- lacking confidentiality 1f the public or other attorneys are visiting clients at
the same time.

The contact visiting option 1 the Mods consists of three rooms - the rooms
allow for close to 6 foot distancing, but not 1if attorneys and their clients are
using tables.

In the Annex, attorneys are able to have a confidential non-contact visit with
no problems. In the Annex, attorneys are also able to have a socially
distanced and safe contact visit with no problems. The space 1s such that
there 1s privacy and space with either option.

In no part of the jail are there portable plexiglass options for contact visiting
rooms.

Testing: Worcester House of Corrections does not do regular testing of all

mmates and does not do asymptomatic testing; the only testing that we are



26.

27.

aware of 1s that of individuals exhibiting symptoms and only i himited
circumstances. Clients have informed us that they have cold-like symptoms or
have asked for testing but have been denied.

New inmates are placed in 14-day quarantine in a separate block upon entry
or re-entry mto the facility and are also placed in quarantine if there 1s a
suspected Covid-19 exposure. They are not tested before they are
quarantined. While in quarantine, they are likely to experience difficulties
communicating with counsel or accessing the court, as detailed herein.

There have been several Covid-19 related lockdowns over the course of the
last 8 months during which video visits, in person visits, and video court are
unavailable. When a unit 1s locked down for possible Covid-19 concerns, no
mmate, regardless of test results, 1s transported anywhere 1n the facility.
Therefore, the Inmates 1 that unit cannot attend video court, in-person visits
or attorney video visits.

Currently, attorneys are neither screened with Covid-specific screening
questions nor experiencing temperature checks prior to entry into the facility.
There are significant numbers of attorneys who try to avoid at all costs going
to visit chients at the jail due to concerns about Covid-19 - both concerns
about their own exposure at the jail and the risk that they will inadvertently

bring anything into the jail. The lack of screening of attorneys raises concerns.



29.

30.

The reports we hear of little to no testing raises serious concerns, particularly
as attorneys become aware of lockdowns for potential Covid-19 reasons when
attorneys have been visiting themselves and are unclear as to their potential
for exposure and risk. While at the mitial outset of the pandemic it was very
clear that substantial cleaning was occurring, it 1s not clear that cleaning 1s
happening between visits and the clear indicators of intense cleaning are not as
prevalent (smell of cleaner, regularly seeing people cleaning). Attorneys
consistently report hearing concerns of clients who are fearful of in person
visits 1n part because of their experiences that the jail does not regularly test
and concerns that they will not receive appropriate treatment 1if they do
become sick.

Our ofhice also has clients who are inmates who are at other facilities -
predominately Chicopee (for women), Essex and Billerica.

For Chicopee, the quarantine 1s extremely strict. The jail provides attorneys
with a new mask upon visits and will not allow people to bring in their own
masks. All in person visits are currently non-contact. There 1s a guard
directly next to the attorney which impacts confidentiality; however, the
Attorney m Charge was recently informed that the jail was acquiring plexiglass
and a white noise machine to create a more confidential barrier. The video

visits occur 1n the previous attorney contact room and are confidential and



easy to set up. Itis challenging to get phone calls when a client 1s 1n
quarantine.

31. For Essex, many attorneys have been extremely concerned about visiting
clients due to the massive Covid outbreaks as well as the failure to have any
video options for visiting. Recently video options were allowed but no one
has yet used these options.

32. For Billerica, attorneys report having no contact visits but feeling that the
contact was confidential and safe.

Signed under the pains and penalties of perjury, this 7" day of December, 2020.

s/ Jacqueline Dutton
Jacqueline Dutton
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AFFIDAVIT

I, Tommy D. Fears, do hereby depose and state that the following is true to the best of my
knowledge, information, and belief:

1)

2)

3)

4)

5)

6)

I am the Attorney in Charge (AIC) of the Plymouth County Trial Office of the
Committee for Public Counsel Services (“CPCS”) located at 144 Main Street, 31
Floor, Brockton, MA 02301.

I have been AIC of this office since September 2018, managing a team of fourteen
attorneys, two social services advocates (SSAs), two investigators, and three
administrative assistants. Prior to becoming AIC, I was a supervising attorney in this
same office for seven years after serving here for four years as a staff attorney. The
only job I have ever had as a lawyer has been as a public defender for the last thirteen
years in Plymouth County.

Our staff represent indigent criminal defendants in Plymouth County’s four District
Courts (located in Brockton, Hingham, Plymouth, and Wareham) as well as in the
Brockton and Plymouth Sessions of the Superior Court. Our clients face a wide range
of charges, from misdemeanor crimes against property and low-level drug offenses to
serious felony sex offenses and first degree murder. In 2019, our staff handled over
2,500 such cases.

At any given time a substantial number of our clients are held in custody without bail
pending final probation surrender hearings or while awaiting trial following
“dangerousness” hearings pursuant to G.L. ch. 276, sec. 58A. Many others are
detained pretrial on high cash bails they are unable to post. The majority of our
custody client population is held at the the Plymouth County Correctional Facility
(PCCF), the main county jail operated by the Plymouth County Sheriff’s Department.
PCCEF is located at 26 Long Pond Road in Plymouth, a drive of approximately forty
five minutes from our office in downtown Brockton.

CPCS performance guidelines require attorneys to establish and maintain effective
relationships with their clients who are in custody through regular in-person visits.
Attorneys are expected to visit clients who they have not previously represented
within 72 hours of being assigned to their case. Attorneys are also expected to visit
those clients at least once between every court date and more frequently when
preparing the clients for upcoming evidentiary hearings or trials. Attorneys are
expected to use in-person visits with custody clients, rather than letters or phone calls,
as the primary means of communicating with them about the most important issues in
a case. Similarly, SSAs, who work closely with attorneys as part of the defense team,
rely on in-person visits with custody clients to do their jobs effectively. SSAs use in-
person visits to assess what treatment programs, housing options, and public benefits,
among other services, best meet the client’s needs and might help result in the best
possible legal outcome for their case.

In my experience, all attorneys and SSAs in our office, prior to March 16, 2020, met
or exceeded those performance guidelines. On that date, as the rate of COVID-19
1



7)

8)

infections began to rise across the state, CPCS began requiring employees to perform
their work remotely if possible and to avoid going to physical office locations
entirely. In our office, almost all staff immediately shifted to working remotely.
Telephone calls to the office—including collect calls from our clients at PCCF—were
forwarded indefinitely to staff members’ personal cell phones so clients could
continue to reach us. Around mid-March of this year, most attorneys and SSAs in our
office also began to limit their in-person visits to PCCF because of concerns—
expressed to me in individual and group meetings I conducted—about whether such
visits risked exposing them or their clients to infection. These staff members’
concerns were based in large part on a lack of information from PCCF about how
widespread COVID-19 infections were at the facility and what measures were being
taken to prevent its spread. I advised attorneys and SSAs to avoid in-person visits
unless absolutely necessary and to take appropriate precautions to protect themselves
and their clients if they decided an in-person visit was required.

Following the April 3, 2020, Supreme Judicial Court decision in CPCS v. Chief
Justice of the Trial Court, 484 Mass. 431 (2020), I contacted PCCF staff and
proposed ways that the jail could help limit unnecessary and potentially risky in-
person visits by providing means for client communications with attorneys and SSAs
that were more efficient and effective than collect calls. I suggested allowing our staff
to be able to call the jail and reach clients on phones in their housing units instead of
only permitting clients to place collect calls from the jail. I also suggested allowing
clients to meet with legal staff via videoconferencing tools like Zoom. PCCF staff
rejected the videoconferencing option, explaining that all of the facility’s Zoom and
similar resources were tied up with court hearings resulting from the CPCS vs. Chief
decision. Allowing for incoming calls to clients was also rejected but PCCF staff did
agree to help facilitate attorney-client phone calls by relaying messages left by
attorneys requesting that their clients call them.

Over the last seven months since the CPCS vs. Chief decision, most of the attorneys
and SSAs I supervise have expressed serious concerns about visiting clients at PCCF.
The primary reason is that they are not confident the jail is accurately portraying how
widespread COVID-19 is among its staff and inmate population by enforcing unfairly
strict criteria for administering tests for COVID-19 infection. Consequently, the jail’s
number of positive cases is low simply because not enough people who might be sick
are being tested. As a result, some attorneys and SSAs have delayed or altogether
avoided visiting clients at the jail because they are unwilling to put themselves and
their families at risk. Those who have continued to conduct in-person visits
nonetheless report that fear of infection has caused their meetings to often be shorter
in duration and to occur less frequently than before the pandemic began. Until mid-
September of this year, when PCCF began making clients available for meetings with
Zoom, phone calls had to substitute for face-to-face contact with clients. Many of the
attorneys and the SSAs have told me that they have been answering client calls
outside of regular business hours and on weekends and holidays, offering clients the
ability to reach them almost at any time in exchange for never or rarely seeing them
in person.



http://masscases.com/cases/sjc/484/484mass431.html

9) Most of the attorneys and SSAs have described still feeling as if they are effectively
representing their clients even when they are visiting their custody clients much less
frequently now or not at all. Nonetheless, staff acknowledge that fewer or no in-
person visits makes it much harder to establish rapport and trust with new clients.
Likewise, using phone calls instead of face-to-face meetings limits their ability to
adequately prepare for 58A and other evidentiary hearings.

10) On or about September 17, 2020, PCCF began allowing inmates to meet with
attorneys and legal staff via Zoom. Our office staff have identified some advantages
to conducting client meetings this way. First, the process for scheduling such
meetings is straightforward (sending an email with the name of the client and the
day/time requested to a designated staff person). Second, the Zoom platform the jail
currently uses allows meeting participants to feel more like they are in the same room
than a phone call does. Third, there is a cost and time savings associated with not
having to drive to the jail. However, in the opinion of our office staff who have
described their client Zoom meetings to me, there are significant problems with how
PCCF employs Zoom. At least initially, there was a serious capacity issue given that
only two rooms at the jail were set up to accommodate clients’ confidential
discussions with their attorneys. Also, the jail will schedule the meetings for no later
than 4 p.m., when attorneys and SSAs often need to speak to clients outside of those
hours because in order to meet court or program deadlines. The meetings can last at
most for fifty minutes (the latter limit being imposed on the jail by the terms of its
Zoom license) when attorneys and SSAs often have more than 50 minutes worth of
information and materials to review with their clients. And although most attorneys
report that Zoom meetings are a reasonably effective way of maintaining a good
relationship with clients who they have visited in-person before, the meetings are
much less effective for establishing relationships with brand new clients.
Furthermore, the jail does not permit SSAs to meet with clients via Zoom without the
attorney also participating in the meeting, which creates a hurdle, though not an
insurmountable one, to SSAs performing their important job duties in as timely a way
as possible.

11) In my view, which aligns with what attorneys and SSAs in the office have told me,
Zoom meetings alleviate some of the problems caused by their reluctance to visit
clients in person at the jail, which itself can be attributed to the jail’s lack of
widespread, frequent testing for COVID-19.

12) However, given the limits of Zoom client meetings, they are an inadequate substitute
for the regular, in-person meetings that PCCF can accommodate. Attorneys and SSAs
have indicated to me that they would resume conducting such regular, in-person
meetings if the jail restored their confidence in it being a safe meeting place by
improving its testing and reporting protocols.
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Tommy D. Fears

Signed under the pains and penalties of perjury on this 24th day of November, 2020.
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES
and MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners

V.

CHIEF JUSTICE OF THE TRIAL COURT
Respondent

AFFIDAVIT OF COUNSEL

I, Tracy Magdalene, state the following to be true to the best of my knowledge,

information, and belief:

1.

2.

| am a supervising attorney at the Springfield Public Defender Division of CPCS.

Since March 16, 2020, the first day of shutdowns in the Commonwealth because of the
novel coronavirus, | have been one of two attorneys who continue to appear at the
Springfield CPCS office.

Since March 16, 2020, the rest of the staff of approximately 45 attorneys, social services
advocates, investigators, and support personnel have been working remotely.

Since March 16, 2020, | have been a liaison between our staff and the Hampden County
House of Corrections (HOC) in Ludlow, Massachusetts.

| have worked extensively with HOC personnel to establish procedures for facilitating
attorney/client telephone calls, videoconferencing, and visits.

Specifically, | have worked with Attorney Theresa Finnegan and Ms. Beth Hanna, HOC
counsel and HOC Assistant Deputy Superintendent, respectively.

These procedures became especially significant for conducting arraignments and Section
35 hearings, routine attorney/client communications, and attorney visits.

At the inception of the shutdown, | was informed that the proximity of Westover Air
Force Base made it nearly impossible to provide attorney/client meetings via Zoom, but
that the HOC was making every effort to rectify the problem.



10.

11.

12.

13.

14.

15.

16.

17.

18.

Because of the proximity of Westover Air Force Base, video-conferences via Zoom are
only allowed in limited and/or exceptional circumstances such as when the need to meet
with a hearing-impaired client arises.

As a result, the overwhelming majority of communications between attorneys and clients
must take place in person or over the telephone.

Even though the HOC personnel sanitize the attorney/client meeting stations, (and
sanitizing products remain at the stations for attorneys to do so themselves), many of the
attorneys do not visit their clients in person at the jail because they do not feel it is safe
and confidentiality cannot be assured. The visits are non-contact, with the attorney and
the client separated by a plexiglass barrier and they speak to each other over a telephone.
However, attorneys report to me that there are sometimes correctional officers near the
client and they can hear the correctional officer or people in the next non-contact visiting
cubicle. If the attorney can hear the other parties, then the other parties can hear the
clients.

Since the shutdown, staff attorneys could email the HOC and ask for their clients to call
them within a certain timeframe. This system has generally worked, though not always.
Thus, sometimes we do not get calls from clients with time sensitive matters which
impacts our ability to prepare for our clients’ cases.

Staff attorneys also stated these calls were being made from counselors’ offices and that
the counselors were remaining in the office with clients during the telephone calls and,
therefore, the calls were not confidential.

| spoke with Attorney Finnegan about this particular issue, and she had informed me that
she would instruct counselors to allow clients to sit outside of their counselors’ offices
during attorney/client telephone calls.

| expressed the concern that this does not meet confidentiality requirements.

On October 7, 2020, | went to the HOC to meet with Attorney Finnegan and Ms. Hanna,
and they gave me a tour of the facility.

| came to understand the various, complicated steps HOC personnel must take when
facilitating client calls to attorneys.

During this tour, Attorney Finnegan agreed that the arrangement where clients sit outside
of the counselor’s office for the attorney/client communication was not viable in that she
learned that the counselors would, in fact, still be able to hear the conversation.



19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

Attorney Finnegan, as a result, showed to me the designated areas for clients to sit for
attorney/client calls that were located away from the counselors’ offices.

These areas were in the same locations as the telephones used by clients for
attorney/client communications prior to the pandemic. These phones are in the housing
unit in the area where the prisoners spend their time when they are not in their cells. As
such, confidentiality cannot be assured. Moreover, sometimes calls are time-limited.

When these issues would arise, | would notify Attorney Finnegan who made every effort
to rectify the problems.

Nonetheless, several staff attorneys have reported that their clients are still calling them
from the counselors’ offices and that, therefore, those communications are not
confidential.

Some staff attorneys report that their symptomatic clients are making attorney telephone
calls from their cell where they are housed with another symptomatic client and that,
therefore, those calls are not confidential.

The HOC realized an outbreak of Covid-19 on or about the Thanksgiving weekend and,
on December 1, 2020, reported that approximately 99 people at the facility tested positive
for the virus.

We were not notified that the HOC was placed on medical quarantine, and attorneys who
travelled to the HOC for an attorney/client visit were not allowed in due to the medical
quarantine instituted at the facility.

| contacted Attorney Finnegan about this, and she explained that it would be best for
attorneys to call the HOC prior to visiting to ensure that a particular client was off of
medical quarantine.

On December 2, 2020, Attorney Finnegan notified us that the majority of housing units
were still on medical quarantine and that “ ... most if not all of the housing units are
likely to be off medical quarantine by next Friday December 11, 2020.” Thus, in-person
visits were discontinued for almost two weeks.

The medical quarantine has exacerbated the difficulties in obtaining attorney/client
telephonic communications with two attorneys stating on December 3, 2020, that their
requests for a client calls made early in the day had not met with a response by the close
of business.



29. After contacting the HOC to inquire into the availability of in-person visits, the HOC
began to allow attorneys to visit clients who were still on medical quarantine with visits
taking place in the client’s housing unit. However, it is not safe for an attorney to enter a
housing unit with people who are Covid-19 positive or were exposed to and may have
become infected with the virus, even if they are given full personal protective equipment.

/S/ Tracy Magdalene
Tracy A. Magdalene
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,

Petitioners,
V.
CHIEF JUSTICE OF THE TRIAL COURT,

Respondent.

AFFIDAVIT OF JAMES J. VITA, 11l

I, JAMES J. VITA, I11, state the following to be true to the best of my knowledge,

mformation and belief:

1.

I am an attorney employed by the Committee for Public Counsel Services Public Defender
Division.
I work in the New Bedford office and have done so since 2012. I currently represent

clients charged with crimes in New Bedford District Court and Bristol County Superior
Court. I have done so since I began working in the New Bedford office in 2012.

Throughout those years I have represented many people held at the Bristol County House
of Correction (BCHOC) in Dartmouth, MA as well as the Ash Street Jail in New Bedford,
MA.

Those clients have included people held in lieu of cash bail; people held without bail
under both s. 58A and 58B; people held without bail pending a final probation violation
hearing; people held by the Department of Homeland Security pending the outcome of
their immigration proceedings; and people serving sentences.

I have continued to represent clients held in Bristol County throughout the ongoing

pandemic.



6.

10.

1.

12.

13.

14.

I currently represent six men held without bail at the Bristol County House of Correction.
At the time of the writing of this affidavit, two of those six are committed to Bridgewater
State Hospital, but would return to the BCHOC at the end of their commitments.

I continued to visit clients in person from March 2020 through this autumn. I last visited

clients at the BCHOC m October of 2020.
I have serious concerns about going to the BCHOC right now to visit clients in person.

The BCSO does not conduct widespread testing of staff or incarcerated people to
determine who 1s infected with covid-19. The BCSO only conducts testing when someone
1s symptomatic, despite the large number of asymptomatic cases of covid-19 that appear in
every correctional setting that actually conducts widespread testing. Assistant district
attorneys routinely argue in court that the low number of positive covid-19 cases
demonstrates that covid-19 is not a threat in the BCHOC while ignoring the reality that if
the BCSO 1s not testing everyone, it really has no idea how many cases there are in the

BCHOC.

This approach—refusing to test everyone and then arguing that the low positive numbers
means there are few covid-19 cases in the BCHOC—makes me extremely reluctant at this
point in the pandemic to go to the BCHOC. I don’t trust the BCSO to seriously its
responsibility to limit transmission of covid-19 because of how insincerely it represents to
the DA’s office, and thus to the courts, the threat of transmission 1n its facilities.

In addition to the mmadequate testing numbers, clients report horrible conditions to me.
People held pretrial are still being held in dormitory-style living arrangements with bunk
beds. They are still being required to Iine up in close proximity for medications and for
meals. They are required to wear their masks while off of their bunks, but not on their
bunks. Their bunks are open to the rest of the housing unit, however, so this effectively
accomplishes nothing. I have at least one client who 1s held under such conditions.

When incarcerated people are symptomatic, they may be tested. However, clients are
afraid of reporting symptoms because symptomatic individuals are held n restrictive

housing that mirrors solitary confinement.

I spoke with a client yesterday, 9 December 2020, who was transferred from another
facility where there was a large covid-19 outbreak. That client had been tested repeatedly at
the prior facility and was negative. Instead of testing him when he arrived at the BCHOC,
he was placed into a restrictive housing unit immediately, although he was not

symptomatic.

He 1s only permitted 20 minutes outside of his cell per day. His meals are not nutritious,
nor are enough to not leave him hungry.

. Large clusters of covid-19 cases appear to be present every time a correctional facility

conducts widespread testing. The lack of such testing by the BCSO, and their reliance on



16.
17.

18.

19.
20.

21.

this to demonstrate that the BCHOC has few covid-19 cases, makes me very apprehensive
to go to the BCHOC to visit my clients.

The BCSO provides attorneys with very few alternatives to in-person visits.

In the spring the Bristol County Sheriff’s Office (BCSO) established a method for setting
up a phone call with a client by emailing a particular staft person, who would arrange a
phone call with the client on the date and at the time of the attorney’s choosing. This
system 1s still in place and works well in certain respects. It 1s sufficient for discussing
upcoming court dates or recent court dates with clients. It 1s adequate for answering most
questions a client has about the law or about the facts of their case. However, in this
situation, my client would be using the phone on his unit. It 1s not completely confidential
because other inmates using adjacent telephones could hear what they are saying. I would
not generally have clients tell me information through this format.

The BCSO does not offer any sort of videoconferencing for attorney-client

communications.
There are enormous limitations to relying only on phone calls with clients.

I cannot go over videos with my clients that are relevant to their cases unless I go in-person.
Fach one of my six clients has video—whether a recorded interrogation, a police interview
of a witness, or video recorded by a witness—that 1s relevant to their case. They obviously
cannot watch such video over a phone call, the BCSO does not provide videoconferencing
that would allow me to play the video for them over zoom or another program, so I am left
with the option of going in-person. As I stated above, I have serious concerns about my
ability to safely go to the BCHOC under the current circumstances.

It 1s much more difficult to know when a client does not understand something, or 1s
confused, when I cannot see their face or their body language. I have learned throughout
the years that many clients tell me that they understand when they don’t, and for a variety
of reasons. Often, it will be clear from their body language or their facial expressions that
they are still confused, and thus I need to continue to explain something, or ask them
questions to determine what they are still confused about. This kind of communication 1s
best in-person, but videoconferencing would be sufficient.

. It 1s necessary in many of my cases to retain an expert to evaluate for criminal responsibility

or to aid in drafting a sentencing memorandum. Those experts have expressed reluctance
to me about visiting clients in person at the BCHOC. All have asked about
videoconferencing alternatives. The necessity of bringing a client into the New Bedford
District Court for a 15a screening evaluation for competency contributed to that hearing
being delayed by almost two months when combined with court closures and the large
number of custody cases in New Bedford District Court. Clients who are not held have
been able to be seen by a court clinician for the same evaluation over zoom, and have had
much more timely and thorough evaluations.



23. I represent individuals charged with serious sex offenses. It 1s often inadvisable to send
those clients discovery materials while they are at the BCHOC because they are unable to
safely secure their belongings if they are held in the dormitory-type conditions I described
earlier. Other mcarcerated people may steal these materials and then try to harm the client.
This 1s not a problem 1if I can go to the BCHOC to see them because I can bring the
discovery 1n their case and we can discuss 1t, but that I have serious concerns about going to
the BCHOC right now. Thus, it is very difficult to actually have my client go through this
discovery himself unless I go in person and risk my safety, or I send the discovery to him
and risk his safety.

24. Additionally, clients at BCHOC have to pay for stamps for legal mail out of their
commuissary account. If we send a self-addressed stamped envelope so that a client can
quickly mail something back to us, it 1s likely to be confiscated. Commissary accounts can
only be filled on Friday’s, and many of my clients have not had family members routinely
adding to their commissaries. Not being able to receive mail from my clients in a timely
fashion has delayed the progress I can make on their cases; for example, I have had to wait
to request treatment records until I received a signed release from a chient. If the jail was
safer, I would be able to meet the client and obtain the signed release in person.

25. These problems could be addressed if the BCSO would conduct widespread and ongoing
testing to determine exactly how many covid-19 cases there are, report that information
accurately to guarantee transparency, and then act according to the health needs of the
people who are mcarcerated. If that is not possible, providing a videoconferencing system
for attorney-client communications that is secure and confidential would be sufficient for
the time being.

Signed under the pains and penalties of perjury, this 11" day of December, 2020.

s/ James J. Vita, IIl
James J. Vita, 111
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF REBECCA WHITEHILL

I, Rebecca Whitehill, state the following to be true to the best of my
knowledge, information and belief:

1. I am the Attorney in Charge for the Salem office of the Public Defender
Division of CPCS. The Salem office 1s presently staffed with nine attorneys,
mcluding me, who represent clients charged with criminal offenses i Essex
County.

2. Most of our chients that are 1n custody are held at the Essex County

Correctional Facility in Middleton. More than thirty(30) clients are detained



_Cn

pursuant to MGL c. 276, s. 58A., some are detained on probation violations,
some revoked and some simply on bail.

Of the clients held on bail, the vast majority are held on non-presumptive
release cases.

Since the onset of the COVID-19 pandemic, several members of our staff
have refrained from meeting with clients at the jail out of concern that the
meetings rooms there are not safe.

On or about November 27, 2020, I was notified that attorneys would be able
to schedule video calls with mcarcerated chients through the Securus Connect
system.

I reviewed information about this program which 1s summarized at the Essex
County Sheniff’s website, at

https://www.essexsherifima.org/sites/g/files/vvhlif3111/f/uploads/ecsd attorney

- video connect step by step.pdf. This online guidance 1s attached to my

atfidavit.

As the guidance indicates, attorneys with a Securus Connect account must pay
a fee to schedule video calls with clients.

I created a Securus Connect account on December 3, 2020.

On December 3, 2020, after receiving a confirmatory email at about 6 a.m.

that my account had been successfully set up I attempted to schedule a


https://www.essexsheriffma.org/sites/g/files/vyhlif3111/f/uploads/ecsd_attorney_-_video_connect_step_by_step.pdf
https://www.essexsheriffma.org/sites/g/files/vyhlif3111/f/uploads/ecsd_attorney_-_video_connect_step_by_step.pdf

10.

11.

12.

13.

14.

16.

meeting with a client who had a hearing the next day. The program would not
allow me to schedule a meeting for any time that day.

As I was to be mn court with the client the next day, I did not try to schedule a
meeting the following day.

I did have a video call with a different client on December 10, 2020.

I have also spoken to other attorneys who have used the Securus Connect
system to have video calls with clients.

It 1s my understanding that the Securus Connect system does not have a
screen-sharing function. Therefore, attorneys will be unable to remotely
review cases with extensive discovery.

According to another attorney, an mterpreter 1s not able to join a Securus
Connect call remotely, for example, through their own computer at their
location, as they can do with Zoom. An mterpreter would have to be with the
attorney, 1n person, or on speakerphone with the attorney.

I have heard that glitches n the technology have prevented some attorneys
from completing their video calls with clients.

Finally, an attorney i my office had two video calls scheduled for Tuesday
December 15. She related to me that, on that date, she received an email
from Securus that the calls were cancelled. She telephoned the jail to find out

what was going on and she was told the telephone/video system was down and



that Securus would be reinstalling something that day (Tuesday). She was
given to understand 1t would be back up that evening. She rescheduled the
two calls for Wednesday, December 16. On Wednesday, she received the
same sort of email regarding the cancellation of these calls. She forwarded one

of these notices to me and I have attached it to this affidavit.

Signed under the pains and penalties of perjury, this 17" day of December, 2020.

s/ Rebecca Whitehill
Rebecca Whitehill
BBO #541866




ESSEX COUNTY SHERIFF'S DEPARTMENT

ATTORNEY \ PROFESSONAL VISITS
VIDEO CONNECT INSTRUCTIONS
STEP BY STEP



Each Attorney must create their own individual account.
Shared accounts for firms, divisions or groups are prohibited

One Time Setup Per Each Attorney Video Account

e Setting up a Securus Connect Account

e Setting Up and Configuring an Attorney Account
24 hr. Approval Process

Required Scheduling Process for Each Requested Attorney Video Connect

e Scheduling an Attorney Video Connect session



Setting up a Securus Connect Account

Using a web browser go to https://securustech.online/#/login
to begin the sign up process

Sign In

Email Address

user@email.com

Password

(] Remember Me

SIGN IN

Forgot Password?
Don't have an account? Create an Account

If you do not have an account yet* click Create an Account

*If you already have a Securus Account, please scroll to the section

Setting Up and Configuring an Attorney Account



https://securustech.online/#/login

—
(1) \ 2 )
Email & Password

Security Questions
Email & Password

Contact Information
You will use this email address to log in to Securus Online.

Email Address

Email Confirmation

Password

Password Confirmation

EERAEERNNERNE

Password must contain
- 8 characters

-1 number

- 1 uppercase letter

-1 lowercase letter

I have read and agree to the Terms and Conditions.

Fill out all necessary information as required. Once done check the box next to t
acknowledging the Terms and Conditions and then click NEXT

Please keep track of your login and security question information.
ECSD staff will not be able to assist you with any account information.

You will need to contact Securus Tech Support



https://securustech.net/contact-us/index.html

Email & Password Security Questions Contact Information

Security Questions

Select three security questions below. These questions will help us verify
your identity should you forget your password.

Question 1
What is the name of your first pet?

Answer 1

Question 2

What was the make of your first car?

Answer 2

Question 3

What is the name of your favorite actor?

Answer 3

s

w

Fill out required Security Questions and Answers and click NEXT



O @ ©,

Email & Password Security Questions Contact
. Information

Contact information

Pleaze complete the information below as it appears on your |ID.

First Name

Last Name

Email Adgress
Coungry

Address

Address Line 2

Cry State Zip

Phone (US Only)

Create 4-Digit Passcode

Your 4-Digit Passcode is specific to your account and will be used for
identification and security purposes whenever you contact our Customer
Care Team. If you already have a passcode, enter it below.@®

&-Digit Paszcode

Confirm 4-Digit Passcode

Verification

Fill out Contact information and enter the Verification code then click SUBMIT



Your Securus Online Account was Created Successfully!

If your incarcerated loved one is located at a facility with Securus Video Connect™ you can have a
session from anywhere using a smartphone or tablet.

Check availability then download the Securus Mobile app.

The ALL-NEW Securus Mobile APP!

e (Create a Securus Online account
* Enroll in Securus Video Connect™
* Fund prepaid calling account

+ Enroll in AutoPay/TextPay

Get it on

’\'\ Google play

[ CHECK AVAILABILITY

Apple, the Apple logo, and iPhone are trademarks of Apple Inc,, registered in the U.S. and other
countries. Android, Google Play and the Google Play logo are trademarks of Google Inc.

Your Securus Account is now setup. You will have the option to download
apps to your smartphone, but it is recommended to use a web browser
during your initial account & scheduling setup process

You will need to log back into the Securus Site before continuing to setup
your video visit connect account for attorneys

*If you already have a Securus Attorney Account, please scroll to the section

Scheduling an Attorney Video Connect Session


https://securustech.online/#/login

Setting Up and Configuring an Attorney Account

Email Address
user@email.com

Password

[] Remember Me

SIGN IN

Forgot Password?
Don't have an acgfunt? Create an Account

You will need to sign back in at
https://securustech.online/#/login

SECURUS | exhinalogiess
MY ACCOUNT
ADVANCE CONNECT INMATE DEBIT -
ACEants: L Emnail;
PN:
Passward:

SECURUS VIDED CONNECT™ eMESSAGING™

Under SECURUS VIDEO CONNECT Click SIGN UP


https://securustech.online/#/login

=)
SECURUS VIDEO CONNECT™

Visually connect through video to share life events in real time from
anywhere. Explore more convenient opportunities to communicate
with your incarcerated loved ones with Securus Video Connect.

Learn Mare

Click SIGN UP

FACILITIES WE SERVE I

Securus Is proud to serve over 3,400 Correctional Facllities across the United States.
To check if Securus services the facility of your incarcerated friznds or family, please choose a state below.

To begin using Securus products and services you will need to enroll in Securus Online, our free all-in-one account
management portal.

State Facility
MASSACHUSETTS ¥ ESSEX COUNTY MIDDLETOMN JAIL & HOC ¥

Products and Services at this Facility

Choose the ECSD Facility using the drop down menu’s



TERMS & CONDITIONS

Please review the latest version at the link below and select Accept to
continue.

Securus Terms and Conditions

ACCEPT

Accept the TERMS & CONDITIONS

SECURUS Technolog

My Account Products Securus Alerts SIGN OUT

SECURUS VIDEO CONNECT™
SIGN UP FOR SECURUS VIDEO CONMNECT™

( ..1._ _:i / j ; =

Facility Selection
Securus Video Connect™ saves you time and money by allowing you ta have a session with your incarcerated friends or loved ones from anywhere.

User Type System Check Document Upload

Select User Type

o Friend or Family Member
@ Attorn

/ siaiil

Choose Attorney then click NEXT



SECURUS VIDEO CONNECT

SIGN UP FOR SECURUS VIDEO CONNECT™

nect™ saves you time and mao ta
8 T embe
@ A &
m Name
Bar Carc @
e Date

|

Enter Your FIRM Name, BAR Card Number and Issue Date then click NEXT

SECURUS VIDEO CONNECT**

SIGN UP FOR SECURUS VIDEO CONMECT™

nish adding Sec crys ¢ :
BCCOU VILIST £4 te phi
identi Vour ag anmi ack, vy
onal computer Is comipatible with the SECURU
VIDEQ CONMNECT™ sanira
Flease select the "Allow" button to provide access to your web
camera.

Verify your Web Camera is compatible and functioning
( Please select the “Allow” button to provide access to your web camera)



SIGN UP FOR SECURUS VIDEO CONNECT™

%

N

{-3 }
User Type System Check Document Upload Facllity Selaction

SECURUS VIDEO CONNECT™

You must take two photos to submit for approval to the Correctional Facility. Click the camera image below to take your photos using your computer's
web camera.

us Video Connec s required to take 2 photo o

W GCCOLNT, ¥

nilng account

will be submitted to the corre for approval where you w

I Il e
on with an inmate,

e Imag ded o your Se

issued or other ID, is subject to our privacy policy, By using

The rmation collects

rebsite, including your photograph and government

Securus Video Con “ you consent te aur collection and use of this Infor

e - -l

[ capTuRe [upoan]| [ capTure] [Uptoan| [caprueE| [uPLOAD |

\

Use your web camera to CAPTURE pictures of your
Profile Photo , Government ID and BAR Card.

SIGN UP FOR SECURUS VIDEQ CONNECT™

{i {2) 3
L =
User Type System Check Document Upload Facility Selection

SECURUS VIDEQ CONNECT™

e cameara image below to take your photos using your computer's

approval to the Correctional Facllity. Clic

Jhato of yourself

photo of your government

nt, you are

account and will be submi o the corractional faclin for 3¢ swould llke to have a

nment-issued or other |0, is subject to our privacy policy. By using

Profile Photo Government ID Bar Card

CAPTURE LUPLOAD CAPTURE | UPLOAD CAPTURE

Once you have all your pictures CAPTURED Click dbmit

Note: These are example pictures. You will need to submit your Profile Photo, valid Government ID and BAR
Card photos. These items must match, or you will not be approved for the video visit



SIGN UP FOR SECURUS VIDEO CONMNECT™

o P I~
(1} {20} {3)
/ \ J
B LS "
User Type System Check Document Upload Facility Selection

Please select the state of the Correctional Fadility where the Inmate is housed
If you are unable to locate the facility. please review Facilities We Serve.

srate

Massachusetts

FACILITY I FACILITY NAME any
03453 Barnstabie County Sheriffs Office. M& BOWRNE
1000602 Berkshire Co House of Corrections, MA

Oy DOGT6 Billerica HOC. MA BILLERICA
28032 Boston Pre Release Center, MA ROSLINDALE

w0567 Essex County Middleton Jail Attorney Site, MA MIDDLETON

O 03672 Essex County Middlzton Jail and HOC.MA MIDDLETON
056539 so CTy Lawrence Corr Alt Cir A LAVWRENCE
Da01Y Lty Jail, MA GREENHELD
04540 suffoll CountyGguse CF Correction. MA BOSTON
Dagag Suifolk County [all, M. BOSTON

ADORESS

6000 SHERIFF'S PL

269 TREBLE COVERD
430 CANTERBURY 5T
20 MANNING AVE
20 MANNING AVE
165 MARSTON 5T
160 ELM ST

20 BRADSTON 5T

200 NASHUA 5T

SUBMIT

CHOOSE the ECSD Facility ID 05672A then Click SUBMIT

CONSENT

By selecting "l Agree,” | certify that | am uploading a photograph of myself,
my government-issued ID or Bar ID, and that | am providing my express
consent to the retention and use of the information in connection with

Securus Video Connect™.

Click AGREE

CANCEL pleiiss



SECURUS VIDEO CONNECT=*

THANK YOU FOR ENROLLING!

Thank you for adding SECURUS VIDEO CONNECT™ to your Securus Online Account. A confirmation email has been sent to the email address used during
enrollment. Click on the confirmation link in the email to verify your email address. Failure to verify your email address within 48 hours of enrolling will lock
your account. If you do net receive your confirmation email in 24 hours, please check your spam folder or contact Securus Customer Care.

If your incarcerated loved one is located at a facility with SECURUS VIDEO CONMNECT™ you can have a session from anywhere using a smartphone or tablet.

FINISH
Apple, the Apple logo, an

iPhone are trademarks pple Inc., registered in the U.S. and other countries.
Android, Google Play an GooglefRiay logo are trademarks of Google Inc.

£ Available on the

App Store P Google play

Click FINISH

Please check your email. You will need to wait
24 hours for your account to be processed



Scheduling an Attorney Video Connect Session

Once your account has met the requirements
and been approved please log back in

Sign In
Email Address
user@email.com

Password

[ Remember Me

SIGN IN

Forgot Password?
Don't have an account? Create ccount

Enter your account information and SIGN IN

SECURUS VIDEO CONNECT™

Account Number:; 24023000
Available Funds: $0.00
Account Status: Active @

Manage Account

SCHEDULE SESSION

CLICK SECURUS VIDEO CONNECT > SCHEDULE SESSION



SECURUS -|-F_‘I."_hl'10|li'_1§:-.7' =] My Account

SECURUS VIDEO CONNECT™™

SCHEDULE A SESSION

My Future Sessions

[ SCHEDULE SESSION JO
i c SITE NAME REMOTE SESSION /
ccount Statements

ESSEX COUNTY MIDDLETON.., SCHEDULE 5

Transaction Details
Unlimited Subscription
My Past Sessions
Schedule A Session
Add a New Facility
Block/Unblock

Credit Card information

Click SCHEDULE SESSION

/'] 3 .':’ P "y Appointment Summary

Inmate Appointment Checkout Sesgion Type: Remore
Site: ESSEX COUN...

State: MA

Searchby @ inmateName (O inmate 1D

Inrmate:

Duration:
First Mamea

Search for Inmate Name or Inmate ID #
Enter inmate name or ID# and click FIND INMATE



( 1 j \ / ) &% | Appointment Summary

Inmate Appointmeant Checkour Session Type Remate

- Site ESSEX COUN...
Search For Inmate
State: MA

Searchby ® inmate Mame O Inmate ID

First Name Last Hame

FIND INMATE
Select Inmate
If the inmate you were looking for is not listed, please verify the inmate
Information and ry again.
SEARCH RESULTS
INMATE INMATE ID STATE FACILITY
® MA ESSEX COUN...

Verify in the SEARCH RESULTS this is the inmate you are looking for and click NEXT

[‘ 1 /. :. 2 ( \ Appointment Summary
Inmate Appointment Checkout Session Type: Remote
_ ‘ site: ESSEX COUN...
Current Promotions
State: MA
Inmate:
Schedule (1) Session Duration: 30 Minutes
* Schedule and pay for (1) session Date: Dec 1, 2020
Time:

Relationship To Inmate

Relationship

Appointment Details

Duration

30 Minute Session for $5.00

Date Time

12/01/2020 10:00 AM ET

[ | have read and agree to the Terms and Conditions.

Enter the session Relationship ,Duration, Date & Time requested using the drop-down
menus . Note Attorneys will have an option of 30- or 60-minute sessions.

Check the box that you have Read & Agree to the Terms and Conditions. Click NEXT



ESSEX COU
You have 2:27 to complete this transaction tate: A
it
Billing Address p—— 30 Minure
our billing address must match your credit card. To avoid failed pay Nev 25,2020

pleaze update the biling address to match the cradit card.

First Nama Last Nams

Address Address Line 2
15 MINUTES TO COMPLETE AND
Cry T -e SUBMIT THE PAYMENT INFORMATION

Payment Details

' - ol T e o, B e
Credit Card Type Credit Card Numbe

Month Year TWe

Coupon Code

Please enter coupon code and apply

Payment Amount

Price £5.00
Sales Tax §0.31
Sub Total $z.31
Total Amount £5.31

[0 Seve CreditCard

Enter payment Information and Click SUBMIT

You will have 15 minutes to complete this section or it will time out and the session will
no longer be reserved for you & your client



Verify your appointment information and click Finish

SCHEDULE A SESSION

@ CONFIRMATION

1

Thank you for scheduling a SECURUS VIDED CONNECT™ Session. You will receive a confirmation erail with the
details of this session. If you do not receive this email within 24 hours please check your spam foldg or contact

Securus Customer Care.

Session Type:
Name:

Email:

Contact Number:
Site:

Inmarte:
Duration:

Date:

Time:

Total Paid:

Remote

Essex County Middleton Jail & Hoc, MA

30
Dec 1, 2020

10:00 AM ET
$5.31 l

FINISH

You will receive an email with your appointment confirmation

SECURUS Technologies

connecting what matters®

Phone Products Video Products Emessaging Facilities We Serve

Dear ECSD,

The following Securus Video Connect was successfully scheduled!

Did you know that you can easily communicate from your Android™ or Apple
smartphone, tablet, or computer that has internet access?* Download the Securus
Video Connect app today on Google Play™ the App Store or go to

www videovisitanywhere.com to conduct your conversation. For best results and to
reduce echo, use a headset or earbuds with a microphone.

Appointment ID:

Date: 2020-12-01

Time: 10:00:00

With:

Duration: 30minutes

Prepaid Securus Video Connect Session Cost:

Session Price: $5.00

Tax $0.31

LESS: Credit Used: $(0.00)
Transaction Fee: $0.00

Total: $5.31using card ending
* Includes all applicable state and focal faxes, including buf not
limited fo sales, use and other fransaction {axes
Reminder. All Securus Video Connects are subject to the rules, regulations, and

terms and conditions of the hosting facility and of Securus Technologies. Sessions
must be canceled with at least 1440 minnotice in order to receive a credit

Sincerely,
Securus Technologies, Inc.
Connecting What Matters



SECURUS VIDEO CONNECT TECHNICAL
SPECIFICATIONS \ REQUIREMENTS

Technical Specifications

Note: Securus is not responsible for the quality of your Internet connection or for the
setup and operation of your computer, web camera, or other hardware. Problems
related to your Internet connection or hardware should be directed to your Internet
service provider or a qualified computer repair technician.

Internet (DSL, Cable, Fiber) Speed

e 256KB minimum upstream and downstream speed
o To test network speed, go to speedtest.net.

Configurations Supported by Securus Online

« Windows (XP, 7, 8, 10) with Firefox or IE9, 9, 10, or 11
o To optimize performance for IE9, 10, and 11, add “securustech.net”
to Compatibility view settings.
o Verify the latest Java software is installed - get it at www.java.com.
Only one version is needed.
« If the camera doesn't work, uninstall all Java versions, reboot
your PC, and install the latest version of Java.
o Add https://securusvideovisitation.securustech.net to the
exception list under the security tab in the Windows “Control
Panel” under Java control panel.
e MacOS 10.9+ with Firefox or Safari.

Supported Smart Phones (running the Securus Video Visit application)

e Android 4.0+
e AppleiOS 8.0+

Notes about video and sound

e Most built-in cameras on laptops, tablets, and smartphones provide
sufficient picture quality.

e Visitis being monitored and recorded.

o Do NOT use while driving.

» Headset or earbuds with microphone recommended.


http://www.speedtest.net/
https://securustech.net/

.l Verizon = 9:48 AM 4 9 86% =m)

( 2 messages

Phone Services I Video Services | Email Services Facilities We Serve

VIDEO SESSION CANCELED

Please be advised that Essex County Middleton Jail Attorney Site,
MA has canceled the following Securus Video Connect™ session:

Appointment ID: 21761431
Date: 2020-12-16
Time: 10:00 AM EDT

This decision is solely that of Essex County Middleton Jail
Attorney Site, MA and Securus is unfortunately unable to intervene
on your behalf.

Please call Essex County Middleton Jail Attorney Site, MA with
any questions or concerns you have about this cancellation.

Your account has been provided with a credit of the session cost
which 1s usable towards future sessions.

Note: This cancellation applies only to this specific video session;
other sessions are not affected by this notice. 4

CONNECTING WHAT MATTERS

This message was sent by Securus Technologies, LLC.
P.O. Box 1108, Dallas, Texas 75001-1109
1-877-578-3658

See our Terms & Conditions and Privacy Policy.

~ - [ AN 74




EXHIBIT ]



I, Thomas J. Mello, do state the following to be true to the best of my knowledge, information,
and belief:

1.

| am the Attorney in Charge for the New Bedford Trial Court PDD office of the
Committee for Public Counsel Services.

The New Bedford office is staffed with eight attorneys, including me, who represent
clients charged with criminal offenses in the New Bedford District Court and Fall River
Superior Court.

Many of our clients who are in custody are housed at the Bristol County House of
Correction in North Dartmouth MA or at the Ash Street jail in New Bedford MA.

Prior to the Covid-19 pandemic, all staff attorneys had “in person” visits at both the
Bristol County House of Correction and the Ash Street Jalil.

Currently, no staff attorneys in the New Bedford office visit their Bristol County custody
clients “in person” due to concerns associated with the Covid-19 pandemic, instead
relying on telephone calls to communicate with their clients.

Attorneys in the New Bedford office report the following problems with client
communication via telephone:

a. Inorder to schedule a phone call attorneys must contact the house of correction
between the hours of 10am and 2pm one day in advance and all scheduled calls
must occur between the hours of 10am and 2pm no sooner than the following day.

b. The scheduling parameters make it difficult to address issues that require
immediate client access.

c. Phone calls do not always happen during their scheduled time.

d. Phone calls are limited to 30 minutes but are often cut short at 15 or 20 minutes
with no prior warning.

e. The client makes the scheduled call from the unit phone in a common area where
confidentiality cannot be guaranteed, and lawyers sometime report hearing other
voices in the background.

7. Attorneys in the New Bedford office agree that phone calls are an insufficient

replacement for face to face meetings with clients held in custody:



a. Face to face interaction is a necessary component to building a strong attorney
client relationship rooted in trust, and crucial for effective advocacy throughout
every stage of litigation.

b. Face to face interaction is necessary for lawyers to thoroughly review with our
clients indictments, statutes, motions, and discovery, which may be detailed and fact
specific (i.e.. pictures, maps, audio/video recordings, expert analysis of DNA, etc...).

c. Face to face interaction is necessary for parties to observe crucial non-verbal cues
that reveal misunderstanding, confusion, frustration, acquiesce, error, and other
obstacles to effective and accurate communication.

8. Attorneys in the New Bedford office believe video conferencing is a viable solution to
address some of these concerns; however, the Bristol County House of Correction does
not allow attorneys to video conference cases with their clients.

9. The Bristol County House of Correction does provide video conferencing for scheduled
court dates in the New Bedford District Court but only on Tuesday and Friday mornings.

Signed, this day, December 9, 2020 under the pains and penalties of perjury,

/s/ Thomas J. Mello

Thomas J. Mello



EXHIBIT K



COMMONWEALTH OF MASSACHUSETTS
SUPREME. JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,

Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF JOHN NOLEN

I, John Nolen, state the following to be true to the best of my knowledge,
mformation and belief:
1. My true name is John W. Nolen.

2. I am an attorney licensed and admitted to practice in the Commonwealth of
Massachusetts.

3. Tam currently employed by the Commuttee for Public Counsel Services as a
staff attorney in the Springfield office.

4. I represent a client who 1s imncarcerated at Hampden County House of
Correction. During a telephone call with this client on December 3, 2020, he

told me the following:

a.  On November 24, my clhient was given a COVID-19 test.



'Qru

b.  On November 27, while awaiting test results, he developed symptoms
consistent with COVID-19, including shortness of breath and a deep,
rattling cough.

c.  Despite his symptoms, he was not given a second test. Instead, he was
placed 1n 1solation, which means that he must be 1n his cell 23 hours
per day, with just one hour of recreation at 10:00pm.

d. On November 30, this chient asked for an attorney call. The jail did not
bring him a cordless phone to facilitate the call until five days later.

e. On December 1, the COVID-19 test came back negative.

f.  On December 3, 2020, when the jail finally brought him a cordless
phone to call me, I spoke to my client to learn this information.

g.  On December 7, 2020, my chent took a second COVID-19 test. He
has not received any results as of today, December 10, 2020. However,
he was moved to a quarantine pod 1n close proximity to people who are
confirmed positive.

While he was 1n 1solation and before he was moved to quarantine, this client
did not have a physical check up from the jail’s medical unit, and was not
given any medication to treat any COVID-19 symptoms, though he had chills
and felt like he had a fever. He had his temperature checked just one time.

On the quarantine unit, he has his temperature checked more frequently, but
he still 1s not given any additional medication for his symptoms.

My mability to have contact with my client between November 30 and
December 3 significantly slowed down any litigation I could do on his behalf.

To file a motion, I have to leave my home office, use the printer at the CPCS
ofhice, and walk to Hampden County Superior Court to leave the motion n a
drop-box at the courthouse. I was unable to file any emergency motions on
his behalt during the week of November 30 because I didn’t find out about
his situation until the end of the week.

I will struggle to be able to file an emergency motion the week of December 7
because it 1s so hard to communicate with him while he 1s in 1solation: I can’t



10.

1.

13.

14.

16.

17.

18.

19.

20.

visit him 1n person, and while I can schedule calls, it 1s not reliable that I will
get a call back.

In a similar situation, I had placed a request to talk to a different client on
December 2, 2020. This was to discuss a possible motion to review his bail.

Late that afternoon, I got a call from this client, who immediately told me he
had tested positive for COVID-19.

He explained he had been given a test on November 30, 2020 and been given
his test results the following day.

He was then moved to a quarantine pod at 8:00 at might.

In the quarantine pod, he 1s in a mixed population of pretrial and sentenced
mmates, with 2 or 3 cell mates depending on how many people are coming
mto the pod.

He has not had a medical checkup since he was moved to the quarantine pod,
and has not been given any medication besides his usual prescriptions.

This means he has not received any medication for his cough, shortness of
breath, fever, diarrhea and joint pain.

He has not had a temperature check since being moved to quarantine.

To the best of my knowledge, because he 1s in quarantine, he will not be able
to participate in a zoom hearing on any motion for review of bail that I file.

I had a follow-up phone call with this client on December 10, 2020. He told
me that the unit he was in previously had been locked down because an
mmate there tested positive and had enemy restrictions that prevented him
from being moved to the quarantine unit. Therefore, that unit 1s currently
housing people who have tested positive along with people who have not
tested positive.

Finally, I went to the jail to conduct an i-person visit with a third client on
Wednesday October 14, 2020. I had a non-contact visit with the client. As per
usual, correctional officers checked me 1n, cleaned the phone I used, and
prepared my visiting booth.



21. On Fniday October 17, 2020, I was told by my Supervising Attorney that there
had been at least two positive COVID-19 cases among correctional officers. I
did not know whether I had interacted with them during my chent visit.

22. My spouse was 4 and a half months pregnant at the time, so I made the
decision to self-1solate at home until I could get a negative COVID-19 test
result.

23. This meant expending sick time to do my testing and using personal time to
set up a spare room and 1solate my office. During this time, I was unable to go
to the courthouse or the CPCS office for documents or for printing supplies.

24. 1 have not felt comfortable returning to the jail since this incident. My
concerns have been reinforced by the current outbreak of cases there.

Signed under the pains and penalties of perjury this 11" day of December, 2020.

/s/ John Nolen
John W. Nolen




EXHIBIT L



AFFIDAVIT OF ATTORNEY CARLOS BRITO REGARDING COMMUNICATIONS WITH

INCARCERATED CLIENTS IN BRISTOL COUNTY

| hereby state under oath that the following is true to the best of my knowledge information and

belief:

1.

7.

I have been employed as an attorney with the Committee for Public Counsel Services
(CPCS) for approximately twenty eight years.

| have been employed in the capacity of Attorney in Charge of the Fall River office of
CPCS for approximately fourteen years.

My office comprises a staff of thirteen attorneys, including myself, all of whom have had
clients incarcerated at the Bristol County House of Corrections in Dartmouth,
Massachusetts, and at the Ash Street Jail in New Bedford, Massachusetts, during the
covid-19 pandemic.

Some of the members of my staff have abstained from visiting clients at the two above
mentioned facilities during the pandemic due to what they perceive as a lack of
conditions that insure their and their clients’ health and safety.

The reluctance to conduct in person visits stems from our own observations of the
conditions at the jails early on, and the Sheriff’s lack of transparency and out right
misrepresentations regarding testing and safety procedures at the jail. For instance, the
Sheriff’s office had issued an affidavit in March in which they averred that since
February they had been screening visitors by asking “questions related to COVID-19
symptoms and by body temperature assessment”, when we knew from our experience
visiting clients at both facilities that these measures were not implemented until mid-
March. The affidavit also misrepresented the fact that staff or inmates had already tested
positive at the Dartmouth facility, which I believe we found out through press releases.

Although no-contact visits are allowed at the Dartmouth House of Corrections (DHC),
the small booth —approximately 5’ by 5°- used for that purpose does not have a door, and
is located within earshot of the visiting room officer’s desk. As far as I know, the Ash
Street Jail does not provide any private rooms for no-contact visits.

Attorneys who do not conduct in person visits at DHC and the Ash Street Jail,
communicate with their incarcerated clients by telephone, following a protocol which has
been created specifically for this purpose.



8. These attorneys have reported to me that based on background noise that they hear during
the calls, and statements made by their clients, they believe that clients do not have
adequate privacy during the telephone calls. For instance, one attorney reported that one
client charged with sexual assault offenses told her that he could not discuss details of the
case by telephone. During the call the attorney could hear other voices, and assumed that
the client could not talk about the case because there were other inmates in the room. The
attorney complained that she was only able to obtain limited information about the facts
of the case by asking leading questions and limiting the client’s responses to either yes or
no.

Signed under the pains and penalties of perjury this 25 of November, 2020.

Catn &

Carlos Brito



cbrito
Carlos Brito
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF KEVIN CHAPMAN

I, Kevin Chapman, state the following to be true to the best of my knowledge,
information and belief:

I. I am an attorney employed by the Committee for Public Counsel Services. 1
work 1n the Salem office of the Public Defender Division of CPCS.

2. Durning the COVID-19 pandemic, I have represented many people who were
mcarcerated at the Middleton Jail.

3. It has been difficult to stay in contact with clients, even those 1 general
population. Until very recently, the jail did not have any system for video calls

with clients. Inmates could call from me from a bank of telephones in the
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unit, or from tablets that they have n their cells. Neither form of
communication 1s confidential.

To have confidential communication with clients, 1t has been necessary for me
to go to the jail during the pandemic. When 1 go to the jail, my chient and I
meet 1n visiting rooms about eight feet long by eight feet wide, without
ventilation or air filters. We sit on either side of a table, attached to which 1s a
plexiglass divider about two or three feet high.

During the pandemic, I have spoken to my clients and employees of the jail
about what happens when there 1s a positive case of COVID-19.

Based on these conversations, I learned that if someone 1s exposed to
COVID-19, they are considered “presumptively positive” and the entire unit
1s placed in quarantine. While in quarantine status, the jail will not transport
clients for in-person court appearances, nor will they allow clients to leave
their respective housing units to go to the video conference area to participate
i video court appearances. Therefore, when my clients have been placed in
quarantine, I have had to either waive their presence in court or reschedule
the court event.

Ofhcials at the Middleton Jail have provided conflicting information regarding
attorney access to clients who are on quarantine. For example, today I learned

that a client’s unit had been placed i quarantine and my client’s COVID-19



test results were pending. I called the jail and a correctional officer told me
that I could come to the jail and visit my client in person in the “no-contact”
area. No-contact visits take place over a phone, with multiple inmates sitting
next to one another on one side of a screen, and their visitors sitting on the
other side of the screen. Therefore, no-contact visits are not confidential. The
officer also mvited me to schedule a video meeting with my client. I did not
actually attempt to schedule the video meeting so I don’t know if the jail
would have facilitated the video meeting. The Attorney-in-Charge of my
office, on the other hand, was told today by a correctional officer that a client
who 1s housed 1n the same unit as my client could not participate in a video
meeting with a social worker from our office which was previously scheduled
to take place this morning. According to that correctional officer, no one on
the quarantined unit would be permitted to move from the unit.

My chients who have been placed in quarantine have expressed concern about
the fact that they are housed 1 close proximity to people who are actually
positive for the virus, which puts them at great risk for contracting it.

It has been very difficult for me to communicate with clients who are COVID-
19 positive. For those clients, I am only permitted to receive collect calls from

clients. The calls can be made either by tablet or telephones on the unit.



Because neither method of phone contact 1s private or confidential, I cannot
have any meaningful discussions with my clients who are COVID-19 positive.

10. T have also had difficulty scheduling in-person court events, such as motions to
suppress and bench trials, in a timely fashion. Because of restrictions on the
number of people that can be transported to court from jails each day, I have
had to schedule m-person court events about sixty days i advance. For
example, one client appeared virtually in Lynn District Court on December 2,
2020. The earliest date he could schedule an m-person bench trial was
February 8, 2021.

Signed under the pains and penalties of perjury, this 14" day of December, 2020.

s/ Kevin Chapman
Kevin Chapman

BBO # 672662
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF NICHOLAS J. MORRIS

I, Nicholas J. Morris, Esq., state the following to be true to the best of my

knowledge, information and belief:

I.

3.

I have been licensed to practice law in the Commonwealth of Massachusetts
since November 2011. My BBO No. 1s 681912 and my office address 1s 60
Washington Street, Suite 201, Salem, MA 01970.

Since being sworn into the bar, the vast majority of my practice has been
devoted to criminal defense.

I have been a member of the Essex County bar advocate program since

approximately February 2012 and I currently accept court-appointed bind-



_Cn

over felony cases likely to be indicted to Essex Superior Court. Because of
this, I represent clients in almost every district court in Essex County, the
majority of whom are held in lieu of bail at the Essex County Correctional
Facility (“ECCF”).

In many, if not most, of the bind-over felony cases on which I am appointed
to represent clients, the Commonwealth files a motion to detain the client
without bail under G. L. c¢. 276, § 58A, and a hearing on that motion 1s
scheduled seven days from the arraignment date.

I have also been a supervising attorney in the Essex County bar advocate
program since February 2020, and i that capacity I am responsible for
overseeing the bar advocates who accept appointed cases in Lawrence District
Court and Newburyport District Court.

Because of my personal circumstances I have been unable to visit clients held
at ECCF 1n person since March 16, 2020, except for one in-person visit on
August 25, 2020 (I visited two clients that day).

Other than the August 25 meeting, the exclusive means through which I have
been able to communicate with chients from March 16 through November 30,
2020 has been by letter or through telephone calls.

Whenever I speak with a client held at ECCF on the phone, either because

the chient chooses to call me or because I am able to get a message to the



10.

I1.

client to call me by using an email address set up by staff at ECCF, the chent 1s
either calling me from a shared phone on their housing tier or using a tablet
mnside the chient’s cell.

Neither the tier phone nor the client’s use of a tablet mside the cell are
confidential means of communication because neither the chent nor I can
control who 1s listening nearby on the chent’s side of the call. Further, I
cannot share documents or videos pertinent to the client’s case through the
phone.

The one exception to the lack of confidential communication with the client
via telephone calls are occasions where the clhient has a video conference
appearance scheduled with the court (and to a much lesser extent an in-
person court appearance).

The Essex County Sheriff’s Department (“ECSD”) maintains that counsel are
permitted to call into the video conference area thirty minutes prior to the
client’s scheduled video conference appearance in court to speak with the
client by phone where the client 1s in a room alone.

In practice, however, it has been my experience m almost every case that
when I call mto the video conferencing area thirty minutes before the
scheduled hearing time, I am told to call back because the client 1s still being

brought down from his unmt (typically I am told to call back m five to ten

3



13.

14.

minutes at which point the client 1s in the video conferencing area) which
makes the time available to speak with the client less than thirty minutes.

Even if the full thirty minute block were available, speaking with the client
mmmediately prior to a court appearance 1s Inadequate to address any
substantive 1ssues. For example, 1if a client were to provide new mformation
pertinent to the hearing I would have no ability to verify or follow up on that
information in the short amount of time before the client appears in court by
video (this 1s especially problematic in situations where bail or other release
conditions would be argued). Also, in my experience, much of the time spent
on the call 1s used answering the client’s last minute questions about the
proceedings and there 1s not enough time to have a substantive discussion
about the case. TFurther, many times, but not always, these phone calls take
place on my cellphone nside the courthouse in the hallways, stairwells, etc.,
so my side of the conversation 1s not confidential (I have seen my fellow
attorneys 1n the same situation countless times).

If a client were in-person in the courthouse, the client’s case would not be
called until I were ready after having spoken with the client. Additionally, in
all the courthouses in which I have practiced, I am able to request that the
court officers move my chient somewhere more private so that I can have a

confidential conversation with the client.



15.

17.

As stated above, because 1 accept appointments on bind-over felony cases,
almost all those cases are scheduled for a hearing pursuant to G.L. ¢. 276 §
H8A at the time I receive the case from the bar advocate admimnistrator.

Prior to the mmplementation by the ECSD of the Securus video meeting
system, my entire preparation and meeting with a client for a § 58A hearing
took place by telephone. Typically, I would recewve the case from the bar
advocate program the day of or the day after arraignment; I would
immediately submit a request to ECCF by email to notify the client to call my
office collect; I would then send a letter to the client informing him I would be
representing the client on the case and to call my office collect immediately
upon receipt of the letter. Normally, the business day following my email
request to KCCF to notify the client to call me I would get a response email
from unnamed staft at ECCF that my request had been received and the client
would be notified.

Usually the chent would then call me within one to three days so we could
discuss the allegations and prepare for the § 58A hearing. All of this would be
done over the phone. When the chent calls me, the clhient 1s either on the
shared phone on the tier or calling me from a tablet in the client’s cell.
Neither of these types of calls are private on the client’s side because anyone

can listen to what the client 1s saying aloud into the phone.



18.

19.

20.

Beginning on November 30, ECSD implemented video meeting capabilities
with clients held at ECCF through Securus, and 1 have used this service on
four occasions.

The first occasion I used the Securus video meeting with a client held at
ECCF was on December 4, 2020.

On December 4 I had a meeting scheduled at 9:00 A.M. When I logged
onto the website and the jail connected, I immediately noticed that the
connection was atrocious and the client (“Chient 1”) and I could barely hear
one another.

Client 1 was able to get a staff member to come nto the video conferencing
room to check the system at ECCF, but could not resolve the connection
issue. A staff member then called me on my cellphone and offered to
reschedule the meeting at a later ime on the same date and to let me speak
with the client privately by telephone for the hour block I had scheduled for
the meeting. The staff member also rescheduled the video meeting for 12:00
P.M. that day. When I hung up with the staff member, the client called me

and we were able to speak at length in private.

. At 12:00 P.M. I logged back into the Securus website to meet with Chent 1.

Immediately upon connecting, I noted that the client and I could again barely

hear one another and the chient got a staff member. The staff member called



23.

me on my cellphone and offered to refund the money I paid for the video
meeting and to have the client call me again, which the client did a short time
later. The staft at ECCF did not refund the money I paid for the meeting, but
instead gave me a credit in that amount to my account on the Securus video
meeting website.

The meeting with Client 1 was essential because the chient had a bench trial
scheduled for December 7, 2020 in Lawrence Superior Court (which went
forward that day). Instead of speaking with my client face to face prior to the
trial T had to rely on phone calls where we could not look at transcripts,
photographs, or maps pertinent to the case together. Client 1 was convicted
of three of the five indictments (one felony and two misdemeanors) and 1s
awaiting sentencing. Based on my experience, I expect Client 1 to receive a
state prison sentence.

On December 15, 2020. I had a meeting scheduled with a client (“Client 2”)
at 2:00 P.M. At approximately 2:00 P.M. I logged into the Securus website,
but ECCF never connected to the video meeting. Eventually, I was
disconnected from the Securus website. A few minutes later I got an email
from Securus stating that the video meeting had been cancelled and “[t]his
decision 1s solely that of Essex County Middleton Jail Attorney Site, MA and

Securus 1s unfortunately unable to mtervene on your behalf.” The email from
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27.

Securus also stated that my Securus account would be credited for amount I
paid for the meeting, which did occur.

Client 2 called me a short time later and told me that a correctional officer on
the chient’s unit told the client that I never logged mn and that was the reason
why the video meeting was cancelled. A short time later I received
information that a staff attorney in the CPCS Salem office also had a
scheduled video meeting cancelled that had been scheduled around the same
time as my meeting with Client 2.

Client 2 1s charged with numerous bind-over felony charges and requires an
mterpreter. I communicated with an unnamed representative of ECSD on
December 2 and 3, 2020 by email about the use of an interpreter for a
Securus video meeting. The ECSD employee did not have an answer for how
to use an mterpreter on the video meeting on December 2 and had to get
back to me. The employee responded on December 3 stating “[wle did
confirm with Securus personnel that you may have an iterpreter either in the
office with you, or on speakerphone, and you may conduct the video visit
without 1ssue. Our suggestion 1s to schedule a visit and host your interpreter in
person or via phone, and if you have any issues to let us know.”

I made arraignments with my administrative assistant, who 1s a native Spanish

speaker, to be available by telephone on December 15 for this video meeting
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so that I could speak with Client 2. Luckily, my assistant can serve as an
mterpreter and I did not need to hire an outside interpreter for this meeting,
which would have added time and expense to a meeting that the ECSD
canceled unilaterally without explanation.

On December 17, 2020, I had a meeting scheduled at 11:00 A.M. The client
(“Client 3”) was brought down to the video meeting area and connected at the
scheduled time. However, just as it was on December 4, the connection was
atrocious and I could barely hear Clhient 3. The audio from Client 3’s
connection at KCCF broke up constantly and I could hear no more than one
syllable at a time before the audio broke up then came back in. Eventually I
was able to determine that Client 3 could hear me much more clearly than I
could hear what Client 3 was trying to tell me. I did my best to walk Chent 3
through the status of his case, without any opportunity for Client 3 to ask me
questions or comment on the specifics. I had to have Client 3 use hand
signals to answer questions I posed (1.e. I would ask Client 3 to raise Chient 3’s
hand if he received copies of the discovery I had mailed to him). We could
not have any discussion about the factual allegations of the case, other than
me reading the police reports to Client 3, because I could not hear any
questions Client 3 would have asked and Client 3 could not provide me any

mformation or comments (1.e. witnesses to be mterviewed, disputes with the
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30.

31.

sequence of events as documented by the mvestigating officers, etc.). My
discussion with Chent 3 merely walked Client through the procedural status of
Client 3’s case and lasted only approximately fifteen minutes. Chent 3 was
unable to get an ECCF staff member to assist Chent 3, to see if the staff
member could resolve the connection 1ssue.

Client 3 1s facing a serious felony charge and the assigned prosecutor has
informed me that his case 1s scheduled to be presented to the grand jury for
indictment 1n the next few weeks.

On December 17, 2020, I had a meeting scheduled at 2:05 P.M. with a clhient
(“Client 47). I logged on to the Securus website at approximately 2:05 P.M.
and a short time later ECCF connected to the call. When the call connected I
could see Client 4, but as before, every time Client 4 spoke the audio broke
up. I was able to tell Client 4 to ask a staff member for assistance.

Client 4 was able to get a staff member to come mto the video meeting room
and I could see that the staff member assising Chent 4 was a uniformed
correctional officer. From what I could make out through the spotty audio
connection, Client 4 and the uniformed correctional officer were trying to tell
me that because I was using a laptop to connect to the video meeting that was

causing the audio connection problems.

10
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33.

34.

35.

Eventually, I was able to make out through the intermittent audio connection
that Chent 4 spoke with the correctional officer. The correctional officer
asked me to log out of Securus and log back in so Chient 4 could be moved to
a different video conference room to see if that improved the connection. I
did as the correctional officer requested.

When I logged out and logged back m I was reconnected with Chient 4 at
ECCF. However, the audio connection did not improve and I could not
readily make out what Client 4 was saying (the audio connection continually
went in and out). like the prior clients, Client 4 was able to hear what I was
saying, and I told Client 4 to ask the correctional officer if Client 4 could call
me on the telephone 1n a private room 1n the video conferencing area so we
could speak confidentially.  The correctional officer mmquired with a
supervising officer about my request.

Client 4 was eventually able to communicate to me through the intermittent
audio connection that the correctional officer would attempt to reconnect one
more time before allowing Client 4 to call me by telephone in a private room
m the video conferencing area. This entire exchange took approximately
thirty minutes.

I reconnected a third time and waited for ECCF to reconnect. At 3:05 P.M.

Securus logged me off the website because the hour I had reserved had

11
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expired. Client 4 called me at 3:09 P.M. from a tablet in Clhient 4’s cell.
When asked Client 4 told me that Client 4’s “cellie” was also i the room.
While speaking with Clhient 4 I knew, therefore, that our conversation was not
private and had to speak m vague and general terms. I could also not ask
Client 4 what transpired prior to Client 4’s arrest because I knew someone
else was listening. In fact, at the end of the call I heard Chent 4’s cellmate ask
Client 4 to have me answer a legal question about bail revocations under G. L.
c. 276, § H8B.

Any suggestion that Chient 4 could have asked Chient 4’s cellmate to leave the
cell so Chent 4 could speak to me 1n private fails to appreciate the realities of
mcarceration and that normal society’s norms and niceties do not apply i a
jail setting. Even 1f Chient 4’s cellmate left the room, that does not extinguish
the possibility that Client 4’s cellmate, or any other mmate on the unit, could
stand just outside the cell door and listen every word spoken by Client 4 to me
over the phone.

On December 16, 2020, I received word from a client's (“Client 5”) sister that
the client 1s positive and symptomatic for COVID-19 (I requested Client 5’s
medical records from ECCF per the ECSD’s written policy and I am waiting

for a response). Client 5 told his sister that the client 1s currently locked mnto

his cell.

12



38.

39.

40.

41.

I had a video meeting scheduled with Client 5 today, on December 17, 2020
at 3:00 P.M. However, on December 15, Chent 5 told his sister by phone
that Chient 5 will not be allowed to leave Client 5’s cell for the meeting
because Client 5’s unit 1s locked down. Because of the information given to
me by Client 5’s sister, I cancelled the meeting scheduled for 3:00 P.M. on
December 17. I cancelled the meeting at 10:45 A.M. on December 17. After
I cancelled the meeting, I received an email from Securus stating that I would
not be refunded for the prepaid hour rate because the cancellation was less
than twelve hours in advance.

The December 17 meeting with Client 5 was particularly important because
the client has a contested probation violation hearing on December 28, 2020
at which the probation department will be requesting that the court impose an
eighteen month suspended sentence.

Because Client 5 has tested positive for, or 1s presumed positive for, COVID-
19, I am personally unable to visit Client 5 at ECCF or have a video call with
him prior to the scheduled probation violation hearing on December 28.
Additionally, 1t has been my experience with prior clients at ECCF who have
tested positive, or were presumptively positive, for COVID-19 are not
transported to court or brought to the video conference area for court

appearances. Itis unclear at this ime, therefore, whether Client 5 will even be

13



present by video for his December 28 court appearance or if it will have to be
rescheduled.

42. It seems clear to me the 1ssue 1s with ECCF equipment or Securus itself
because I have used the same computer setup and internet connection on
numerous occasions for court hearings by Zoom in multiple courts and for
other Zoom meetings, without incident. Also, I have used the same computer
setup and mternet connection to have Zoom meetings with my clients in three
different Department of Correction facilities (MCI-Cedar Junction, MCI-

Shirley, and Bridgewater State Hospital), without incident.

Signed under the pains and penalties of perjury, this 17" day of December, 2020.

/s/ Nicholas J. Morris, Esq.
Nicholas J. Morris, Esq.
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF TIMOTHY NOONAN

I, Timothy Noonan, state the following to be true to the best of my
knowledge, information and belief:

1. My name 1s Timothy Noonan and my date of birth 1s 3/12/80.

2. I am an attorney in the Public Defender Division of the Committee for Public
Counsel Services. My bar number 1s 601169.

3. My office is located at 101 State St. 3 Floor, Springfield, MA 01103.

4. I currently have six chents held in the Hampden County House of
Corrections. Three of them have tested positive for COVID, but five of them

are housed with COVID positive people.
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Since November 23, 2020, all of these clients have reported difficulties in
trying to call me on the telephone. They have reported that there a few staff
members who are extremely helpful but if those particular staff are not
working, they will not be getting a phone call.

For clients in the general population, I can send an email to a specific email
address to request a phone call. Usually, a member of the jail staff calls me
within an hour to a day. They ask if I have time to talk, and if I do, they
transfer the call into the inmate’s pod and bring the cordless phone into the
cell. I can hear my chients speaking to people while I'm on the phone with
them. I cannot have confidential conversations with my chents.

I have not had timely calls back from clients who are housed in COVID
positive pods, medical quarantine pods, or the orientation pod, which 1s
where new inmates are housed upon entering the jail.

One of my clients (Unnamed #1) who 1s currently under sentence was
transferred from a minimume-security facility to the main facility shortly before
the current outbreak. He was 1n the orientation pod for 18 days.

After 18 days, he tested negative for COVID-19 and was placed mn general

population.



10.

1.

13.

14.

16.

17.

The same day Unnamed #1 was moved to general population, he put in a sick
call for some Tylenol because he had a headache. He was immediately
moved to different pod. No test was performed.

I was later informed, by a member of the jail staff, that that pod was for
mmates displaying symptoms but before they have a positive test.

After 11 days in that pod, Unnamed #1 tested positive for COVID-19 and was
moved to a pod for COVID positive inmates.

While he was n the orientation pod, the pod for inmates displaying
symptoms, and the pod for COVID positive inmates, Unnamed #1 could
only mitiate a call with me by calling his mother during rec time, which was
just 30 minutes per day, and having her try to patch me mnto the call.

Another client, Carlos Garcia, DOB 9/21/80, called on December 2, 2020 to
inform me that he had been diagnosed with COVID-19 and was placed in
medical quarantine.

He 1s only allowed out of his cell for one half hour a day.

He 1s receiving only three meals and no commissary. The meals consist of
cereal or oatmeal for breakfast, some form of “patty” for lunch, and either a
ham and cheese or turkey and cheese sandwich with three cookies for dinner.
All meals are eaten 1n the cell. Trash 1s not picked up regularly and will

sometimes sit 1n the cell for a day or more.



18. On December 7, 2020, I requested a call from a client who 1s COVID
positive and symptomatic. I have not received a call from that client. Since
that time, I have received requested and unrequested calls from other chents.

19. Today, December 10, 2020, I received a call from a member of the jail staff
on behalf of a chent. They were not able to transfer the call into the pod

because of an apparent phone glitch and I was not able to speak to that client.

Signed under the pains and penalties of perjury, this 11th day of December, 2020.

/s/ Timothy Noonan
Timothy Noonan
BBO #601169
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF JAKE HASSON

I, Jake Hasson, state the following to be true to the best of my knowledge,

information and belief:

I.

3.

I am a staff attorney in the Springfield office of the Commuttee for Public
Counsel Services (CPCS). I represent criminal defendants in Springfield
District Court, Holyoke District Court, and Chicopee District Court.

Many of my clients are held at the Hampden County Jail.

On April 14 and 28, 2020, I received memoranda attached to e-mails from
Hampden County Sheriff Department’s General Counsel, Theresa Finnegan,

mdicating that I would be able to request telephone calls with my clients at the



A.M.

5.

6.

Hampden County Jail by e-mailing attorneycontact@sdh.state.ma.us and that,

if requested by 3:00 p.m., the jail would have the clhient call me on the same
day. These e-mails and memoranda are attached to my affidavit.

In this affidavit, I will provide two examples of some of the problems I have
encountered trying to ensure confidential client communication with

mcarcerated chients during the pandemac.

On October 9, I requested a telephone call with my clhient, A.M., by sending

an e-mail to attornevcontact@sdh.state.ma.us, as I had been mnstructed to do.

On October 13, I had not been contacted by A.M. There were time-sensitive
matters that I had to discuss with him, with the assistance of a Spanish
mterpreter. Therefore, I was forced to attempt to visit A.M. 1n person. Over
the phone on October 13 and 1n person on October 14, I was informed by
correctional officers that I could not visit A.M. because his unit, “C3,” was on
“lockdown.” Four other units, which the jail refers to as “pods,” were also on
lockdown on October 14.

When I left the jail on October 14, I updated my supervisor, Attorney Tracy
Magdalene. Attorney Magdalene corresponded with Hampden County
Shernff Department’s General Counsel, Theresa Finnegan, via e-mail over the

next several days. Attorney Magdalene was mitially misinformed by Attorney


mailto:attorneycontact@sdh.state.ma.us
mailto:attorneycontact@sdh.state.ma.us

10.

I1.

Finnegan that I had been able to speak with my client. I clarified to Attorney
Magdalene that, 1n fact, I had not been able to speak with my client.

On October 16, Attorney Finnegan relayed a message to A.M. that I had to
speak with him. A.M. called me on October 16, a full seven days after 1

mitially tried to reach him.

On October 14, I attempted to meet with my chent, J.G., in person. I was
refused entry and informed that his unit was on lockdown.

On October 17, I received a telephone call from J.G., asking about the status
of his case. Specifically, J.G. asked me which of his open charges were
felonies. Before I had a chance to answer him, an employee of the jail stated
“they’re all felonies. I went to law school.” The employee, who I deduce to be
J.G.’s counselor, had not announced her presence at the beginning of the call.
She never i1dentified herself by name.

At my request, J.G. told his counselor that she should not listen to the
conversation. Nevertheless, she continued to make comments that indicated
that she was listening and that our communication was not confidential.
Therefore, I was forced to end the call.

After experiencing this breach of confidentiality, I immediately informed my

supervisor, Attorney Magdalene. She informed me that she would talk to



General Counsel Theresa Finnegan about this breach of confidentiality, as she
had done with similar situations in the past.

13. On November 27, I received another call from J.G. During the conversation,
I asked J.G. whether his counselor could hear what he was saying. He said
that the counselor could hear what he was saying to me. Therefore, I was

again forced to end the call.

Signed under the pains and penalties of perjury this 3" day of December, 2020.

/s/ Jake Hasson
Jake Hasson




From: finnegan, theresa [mailto:theresa.finnegan@SDH.state.ma.us]
Sent: Tuesday, April 14, 2020 12:12 PM

To: Tracy Magdalene <tmagdalene@publiccounsel.net>

Cc: hanna, beth <beth.hanna@SDH.state.ma.us>

Subject: questions regarding attorney contact

Good afternoon Tracy,

| am attaching our latest notice regarding attorney-client contact info. | hope this helps clarify
some of the issues you raised in your email to Assistant Deputy Superintendent Beth Hanna.
With regard to your suggestions related to ZOOM, we would love to be able to facilitate
something like that for attorneys to communicate in that manner, however, we cannot make
that happen at this time. We are operating with very limited staff due to the Governor’s orders
regarding non-essential employees. The staff and resources we have right now are strained
beyond belief with video conferencing for the courts. At this time, other than non-contact

visits at the jail with precautions, the email system in place is the best we can do at this time.

| am following up on your inquiry related to your communication with Maureen Lauzon and will
get back to you as soon as possible. Thank you for your feedback, and please feel free to reach

out to me directly.

Kind regards,
Theresa

Theresa S. Finnegan

General Counsel

Hampden County Sheriff’s Department
627 Randall Rd.

Ludlow, MA 01056

Tel. (413) 858-0164

Fax (413) 589-1851

The information contained in this e-mail is intended solely for the person or entity to which it is
addressed and may contain confidential and/or legally privileged material. Any use, disclosure,

or taking of any action in reliance upon this information by person or entities other than the



intended recipient is prohibited and may be unlawful. If you have received this e-mail in error,

please notify the sender by return e-mail and delete it from your computer.

http://hcsdma.org


https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fhcsdma.org&c=E,1,7H4TO0CH9ws92NauL7DyhXRjWOVcclxFPgFKGkbwkaWr4YX4EkKOlwejhRsFi6ey8AJqB5SIJ0y2xgM9327pIhUZ033PjVW3ebGPmHrsPcaMbeXWVw,,&typo=1

HCSD Process for Contacting Clients By Telephone

I know there has been some confusion surrounding the process for attorneys
to contact their clients. We had to make temporary changes to the process
last week, as Lisa Deliz was out. Going forward please direct all requests to
arrange to speak with your clients at Ludlow or Chicopee facilities to:
AttorneyContact@sdh.state.ma.us

Please provide them with your client’s name, D.O.B and person
number if you have it. They will get back to you by email with
times that you can expect a call from your clients._We have limited
staff right now due to the Governor’s order regarding non-
essential employees. Please be patient. Our staff will do the best
that they can in getting back to you in a timely manner.

A few important things to know to ensure the smooth operation of this
process and that you will be able to maintain confidentiality with your
clients:

1. If you need your client to call you at a number that is not already in
our system you should send an email with your phone number and
BBO number to ICS@sdh.state.ma.us . Please do not email this link
unless you are fairly certain your phone number is not already
registered.

2. It is best to have your clients contact you from the blue phones on the
housing units as opposed to using a counselor’s phone. Neither would
be recorded, but more privacy and time for the phone call will be
afforded to your clients if they use the housing unit phones. If they
need to use a counselor’s phone, time is limited as they cannot have
their phones tied up for large periods of time. Additionally, those
calls have to occur with the staff member either in the office or in the
doorway for security reasons.

3. Please make every effort to send your emails prior to 3 p.m. so that
the call times can be set up for you on the day requested.

Thank you for your patience as we all navigate these highly unusual and
difficult times.
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From: finnegan, theresa <theresa.finnegan@SDH.state.ma.us>

Sent: Tuesday, April 28, 2020 4:26 PM

To: HCLJ (hampdenba@hclji.org) <hampdenba@hclji.org>; dhoose@strhlaw.com
<dhoose@strhlaw.com>; Larry Madden <Imadden@publiccounsel.net>; Tracy Magdalene
<tmagdalene@publiccounsel.net>; Caitlin Glenn (caitlin@hcbar.org) <caitlin@hcbar.org>
Cc: Sheriff Nick Cocchi <Nick.Cocchi@SDH.state.ma.us>; crowley, kevin
<kevin.crowley@SDH.state.ma.us>; colbert, mike <mike.colbert@sdh.state.ma.us>

Subject: Attorney Client Communications

Good afternoon everyone,

| am sending this out again, as we are still receiving some inquires on our process. The Sheriff
and our entire staff are so grateful for how polite and kind you have been to our staff who are
working very hard to make sure you can communicate with your clients. We ask that you
continue to exercise patience during this very challenging time. | made a few edits to the memo
to clarify a few things, and a reminder that we remain willing to accommodate attorney visits at
our facilities provided attorneys are willing to undergo a brief medical screening and wear a
mask.

Kind regards,

Theresa

Theresa S. Finnegan

General Counsel

Hampden County Sheriff’s Department
627 Randall Rd.

Ludlow, MA 01056

Tel. (413) 858-0164

Fax (413) 589-1851

The information contained in this e-mail is intended solely for the person or entity to which it is
addressed and may contain confidential and/or legally privileged material. Any use, disclosure,
or taking of any action in reliance upon this information by person or entities other than the
intended recipient is prohibited and may be unlawful. If you have received this e-mail in error,

please notify the sender by return e-mail and delete it from your computer.



http://hcsdma.org

This email and any files transmitted with it are the property of HAMPDEN COUNTY
SHERIFF’'S DEPARTMENT, are confidential, and are intended solely for the use of the
individual or entity to which this e-mail is addressed. This email may contain FOR
OFFICIAL USE ONLY and/or LAW ENFORCEMENT SENSITIVE information. This
email, including any attachments, is covered by the Electronic Communications Privacy
Act, 18 USC 2510-2521. If you are not one of the named recipient(s), or otherwise have
reason to believe that you have received this message in error, please notify the sender
at the number above and destroy this message by properly disposing/shredding the
documents received. Any other use, retention, dissemination, forwarding, printing or
copying of this email is strictly prohibited. Please notify this office immediately if you
have received this message in error.
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HCSD Process for Contacting Clients By Telephone
UPDATED 4/28/20

PLEASE BE AWARE THAT THE HCSD DOES NOT PROHIBIT
ATTORNEY VISITS DURING THIS PANDEMIC. ATTORNEY
VISITS DO REQUIRE A BRIEF MEDICAL SCREENING AND
ATTORNEYS MUST WEAR MASKS. CLIENTS WILL HAVE
MASKS ON AS WELL.

For those attorneys who do not wish to visit their clients at our facilities we
have a process in place for attorneys to contact their clients in the event that
the attorney does not wish to visit a client at the facilities. Please direct all
requests to arrange to speak with your clients at Ludlow or Chicopee
facilities to: AttorneyContact@sdh.state.ma.us

Please provide them with your client’s name, D.O.B and person
number if you have it. They will get back to you by email with
times that you can expect a call from your clients._We have limited
staff _right now due to_the Governor’s order regarding non-
essential employees. Please be patient. Our staff will do the best
that they can in getting back to you in a timely manner.

A few important things to know to ensure the smooth operation of this
process and that you will be able to maintain confidentiality with your
clients:

1. If you need your client to call you at a number that is not already in
our system you should send an email with your phone number and
BBO number to ICS@sdh.state.ma.us . Please do not email this link
unless you are fairly certain your phone number is not already
registered.

2. Itis best to have your clients contact you from the housing unit
phones on the housing units as opposed to using a counselor’s phone.
Neither would be recorded, but more privacy and time for the phone
call will be afforded to your clients if they use the housing unit
phones. Ifthey need to use a counselor’s phone, time is limited as
they cannot have their phones tied up for large periods of time.
Additionally, those calls have to occur with the staff member either in
the office or in the doorway for security reasons.
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3. Please make every effort to send your emails prior to 3 p.m. so that
the call times can be set up for you on the day requested. If you know
you are covering arraignments on Monday morning, please try to
reach your clients over the weekend if possible so as to ensure you
can speak with them prior to the proceeding.

4. If you have special circumstances which you believe require a
different type of arrangement than what is in place currently, please
feel free to reach out.

5. As you are all aware, these are challenging times for all of us, but
please try to communicate by email as described above unless it is
necessary to make a phone call to the staff. \We are very shorthanded
and our staff are trying to be as responsive as possible. If you have
concerns about not being able to communicate with your clients,
please contact theresa.finnegan@sdh.state.ma.us . As always,
everything is changing and evolving and we will continue to keep you
advised of those changes.

Thank you for your patience as we all navigate these highly unusual and
difficult times.
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EXHIBIT Q



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,

Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF JOEL ARCE

I, Joel Arce, state the following to be true to the best of my knowledge,
information and belief:

I. My name i1s Joel Arce and my date of birth 1s 5/8/83.

2. I am an inmate at the Hampden County Correctional Center. The address 1s
627 Randall Rd., Ludlow, MA 01056.

3. I'was detained on November 9, 2020 on a warrant for a probation violation.

4. I have been in the B1 pod for the entire ime. The B1 pod is the orientation
pod where new arrivals are placed for 14 days before moving to general

population.



Since I arrived, I have been on medical quarantine. I have been confined to

.C.ru

my cell for 23.5 hours a day.

6. I am allowed out of my cell for a half hour a day. During that time I have to
choose between using the phone and taking a shower.

7. Thave been allowed my half hour of rec ime at varying times throughout the
day, sometimes as late as 9:00 pm. My mother, the main person I call, 1s not
awake at that time.

8. I have requested attorney calls every day. These requests are not honored.

9. I have only been able to speak with my attorneys when they make a request to
speak with me.

10. When I do get an attorney call, a member of the jail staff calls my attorney
and then brings the phone to my cell. The staff member stays outside the
door.

11. These calls are not confidential. Staff members can hear what I am saying as
well as other inmates.

12. I suffer from migraines and have requested Excedrin. As of December 4",
2020, I had not received any.

13. Shortly after reviewing an mitial draft of this atfidavit with my attorney, I was

given Excedrin the next day. I suspect that staft overheard my conversation.



14.

16.

17.

18.

19.

When I came to this jail, I had a splint on my finger. I had torn two tendons
and my doctor recommended the splint to aid in proper healing. The splint
was removed and has not been returned.

For the last few days, we’ve only been getting cold sandwiches for dinner.
The room 1s cold. I sleep with my shoes on and I've put plastic wrap over the
windows.

I can hear coughing and sneezing through the vents.

In the same pod, there 1s a guy I know from the streets. While walking past
my cell, he informed me that he was positive for COVID-19. He appeared to
be sweating and seemed to have trouble breathing.

I have been tested for COVID three times and all have been negative.

. As aresult of the COVID-19 pandemic, this affidavit was read to me over the

phone by my attorney and I assent to having my signature affixed below.

Signed under the pains and penalties of perjury, this 9th day of December, 2020.

/s/ Joel Arce
Joel Arce

Signed with Approval
/s/ Timothy Noonan

Timothy Noonan
BBO #601169




EXHIBIT R



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

Suffolk, ss. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,
Petitioners,

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent.

AFFIDAVIT OF ANTHONY HILL

I, Anthony Hill, state the following to be true to the best of my knowledge,
information and belief:

1. My name i1s Anthony Hill and my date of birth 1s 3/22/82.

2. Tam an inmate at the Hampden County Correctional Center. The address 1s
627 Randall Rd., Ludlow, MA 01056.

3. T'was detained on November 21, 2020 on a Fugitive from Justice Charge.

4. Sice I armved, I have been in medical quarantine because I was new to the
jail. I never tested positive or showed symptoms of COVID-19.

5. T have been confined to my cell for 23.5 hours a day.



10.

11.

12.

13.

14.

I can hear people coughing and sneezing through the vents. I sleep with my
mask on.

Jail staff attempted to place me n a cell next to person who had tested positive
for COVID-19. I found out about the diagnosis through another inmate who
knew the COVID positive inmate.

I was not given toilet paper for the first three days.

I was not given anything drink except the water from my sink and at
mealtimes. Meals are eaten 1 the cell.

I am allowed out of my cell for a half hour a day. During that time I have to
choose between using the phone and taking a shower.

I have been allowed my half hour of rec time at varying times throughout the
day, sometimes as late as 9:00 pm.

When I get an attorney call, a member of the jail staff calls my attorney and
then brings the phone to my cell. The staff member stays outside the door.
These calls are not confidential. Staff members can hear what I am saying as
well as other inmates.

I suffer from severe back pain, including multiple herniated discs. I have
requested medication and been denied. As of today, I can barely touch my

toes and only with great pain.



15. It was only today that a nurse took me through the steps necessary to get my
medication.

16. As a result of the COVID-19 pandemic, this affidavit was read to me over the
phone by my attorney and I assent to having my signature affixed below.

Signed under the pains and penalties of perjury, this 9th day of December, 2020.

/s/ Anthony Hill
Anthony Hill

Signed with Approval

/s/ Timothy Noonan
Timothy Noonan
BBO #601169




EXHIBIT S



The Commonwealth of Massachusetts
Executive Office of Health and Human Services
Department of Public Health
250 Washington Street
Boston, MA 02108

CHARLES D. BAKER Tel: (617) 983-6550 MARYLOU SUDDERS
Governor Fax: (617) 983-6925 Secretary
KARYN E. POLITO www.mass.gov/dph MONICA BHAREL, MD, MPH
Lieutenant Governor Commissioner

To:  Skilled Nursing Facilities, Rest Homes, Assisted Living Residences

From: Kevin Cranston, MDiv, Director, BIDLS
Elizabeth Daake Kelley, MPH, MBA, BHCSQ
Date: December 7, 2020

RE: Updates to Long-Term Care Surveillance Testing

A. Overview

This memorandum applies to all long-term care settings including nursing homes, rest homes and
assisted living residences (ALRs) and shall take effect on December 7, 2020. To align with the
Centers for Medicare and Medicaid Services (CMS) surveillance testing recommendations and
due to increased rates of community transmission, the Department of Public Health (DPH) is
updating this surveillance testing memorandum to require long-term care facilities to conduct
weekly testing of all staff. Compliance with the testing program is required in nursing homes and
rest homes. Compliance with the testing program is recommended in ALRs.

To protect the health and safety of long-term care residents and staff against the spread of
COVID-19, all long-term care settings must continue to implement the surveillance testing
program that began with baseline staff testing completed no later than July 19, 2020, in
accordance with this updated memorandum and, with respect to nursing homes participating in
MassHealth, with accompanying MassHealth guidance. Any test conducted in accordance with
this guidance must be able to detect SARS-CoV-2 virus, with a polymerase chain reaction (PCR)
of greater than 95 percent sensitivity and greater than 90 percent specificity.

For the purposes of a provider’s surveillance testing program, a “week” means from 7:00 AM
Thursday morning through 6:59 AM the following Thursday morning.

This testing program may be updated as more is learned about the COVID-19 virus.
B. Surveillance Testing Program
Long-term care facilities must conduct weekly testing of all staff.

If the staff testing results indicate a positive COVID-19 staff member(s), then the provider must
conduct outbreak testing of all residents and staff to ensure there are no resident cases and to

1


http://www.mass.gov/dph

assist in proper cohorting of residents. Testing must take place as soon as possible and within 48
hours.

For purposes of this memorandum, CDC and CMS define a close contact as while they were
symptomatic or within the 48 hours before symptom onset or, if asymptomatic, the 48 hours
before the test was completed to the 10 days after the test was completed. Symptoms of COVID-
19 include fever or chills, cough, shortness of breath or difficulty breathing, fatigue, muscle or
body aches, headache, new loss of taste or smell, sore throat, congestion or runny nose, nausea or
vomiting, or diarrhea.

C. Previously Positive Individuals Cleared from Isolation:

Individuals previously diagnosed with COVID-19 infection confirmed by molecular diagnostic testing
may continue to have PCR detection of viral RNA for many weeks. This does not correlate with the
presence or transmissibility of live virus.

Accordingly, for the purposes of the surveillance testing program, recovered or previously
COVID-19 positive residents and staff do not need to be re-tested and will not be included as
part of total staff when determining if the facility met the required staff surveillance testing
thresholds. However, it is clinically recommended for individuals previously diagnosed with
COVID-19 to be retested under the following circumstances:

i. Individuals who were previously diagnosed with COVID-19, and who develop clinically
compatible symptoms, should be retested if they are more than 3 months past the date of
original infection. If viral RNA is detected by PCR testing, the patient must be isolated
and considered to be possibly re-infected. Consult the DPH epidemiologist for guidance.

ii. Individuals who were previously diagnosed with COVID-19 and who are identified as a
close contact of a confirmed case should be retested and subject to quarantine if they are
more than 6 months from their date of original infection. It may be appropriate to allow
these individuals to quarantine in place.

E. Staff Definition:

For purposes of conducting testing and implementing a surveillance testing program and, in
accordance with CMS and CDC guidance, long-term care staff includes: employees, consultants,
contractors, volunteers, caregivers who provide care and services to residents on behalf of the
facility, and students in the facility’s nurse aide training programs or from affiliated academic
institutions reporting to the facility during the relevant testing period. For the purposes of a long-
term care provider’s surveillance testing program, staff does not include: persons who work
entirely remotely or off-site, employees on leave, such as paid family medical leave, or staffing
provided at the Commonwealth’s expense (such as those provided by EOHHS through a clinical
rapid response team or the Massachusetts National Guard). Any testing completed by the
provider must capture required Department of Public Health information about each staff person
including but not limited to gender, age, race, ethnicity, primary city/town of residence,
disability, primary language and occupation.



Long-term care providers in Massachusetts are encouraged to monitor the CMS and CDC
website for up-to-date information and resources:

e CMS website: https://www.cms.gov/About-CMS/Agency-
Information/Emergency/EPRO/Current-Emergencies/Current-Emergencies-page

e CDC website: https://www.cdc.gov/coronavirus/2019-ncov/healthcare-
facilities/index.html

Additionally, please visit DPH’s website that provides up-to-date information on COVID-19 in
Massachusetts: https://www.mass.gov/2019coronavirus.
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