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     NR.  20-cY-10738-GAO 
 
          
 
 

 
MEMORANDUM IN SUPPORT OF PETITIONERS¶ MOTION TO RECONSIDER  

THE COURT¶S MAY 8, 2020 DECISION DENYING PRELIMINARY RELIEF 
 

In lighW Rf neZ eYidence, WhiV CRXUW VhRXld UecRnVideU iWV denial Rf PeWiWiRneUV¶ UeTXeVW fRU 

emeUgenc\ injXncWiYe Uelief. The CRXUW¶V Ma\ 8 RUdeU e[SUeVVl\ Uelied Rn VWeSV VXSSRVedl\ Waken 

b\ Whe BXUeaX Rf PUiVRnV, inclXding iWV UeceiSW Rf Whe AWWRUne\ GeneUal¶V inVWUXcWiRnV WR WUanVfeU 

indiYidXalV WR hRme cRnfinemenW, aV eYidence WhaW ReVSRndenWV had nRW been ³acWiRnabl\ 

delibeUaWel\ indiffeUenW WR Whe healWh UiVkV Rf inmaWeV´ aW FMC DeYenV. D.E. 45 aW 5. Since When, 

hRZeYeU, Whe SUiVRn¶V ZaUden haV admiWWed XndeU RaWh WhaW ReVSRndenWV aUe delibeUaWel\ 

diVUegaUding healWh UiVkV WR SUiVRneUV. In facW, cRnWUaU\ WR Whe AWWRUne\ GeneUal¶V inVWUXcWiRnV, 

delibeUaWel\ diVUegaUding healWh UiVkV WR SUiVRneUV iV ReVSRndenWV¶ SROic\.  

SSecificall\, in UQiWed SWaWeV Y. PeQa, NR. 16-CR-10236-MLW, ReVSRndenW WaUden 

SWeShen SSaXlding haV WeVWified aV fRllRZV:  

x BOP SRlic\ acWXall\ SURhibiWV cRnVideUing a SUiVRneU¶V COVID-19 
YXlneUabiliW\ Zhen eYalXaWing ZheWheU Whe SUiVRneU VhRXld be gUanWed 
cRmSaVViRnaWe UeleaVe dXUing Whe COVID-19 Sandemic; 

 
x BOP SRlic\ alVR SURhibiWV WUanVfeUUing SUiVRneUV WR hRme cRnfinemenW 

dXUing Whe COVID-19 Sandemic, UegaUdleVV Rf WheiU YXlneUabiliW\ WR 
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COVID-19, XnWil Whe\ haYe VeUYed aW leaVW 50% Rf WheiU VenWenceV RU aW 
leaVW 25% Rf WheiU VenWenceV ZiWh XndeU 18 mRnWhV lefW WR VeUYe; 

 
x ³[E]YeU\Rne ZRXld be VafeU if Whe SRSXlaWiRn [Rf FMC DeYenV] ZeUe 

UedXced WR cUeaWe gUeaWeU VRcial diVWancing´; and 
 
x ThXV faU, FMC DeYenV haV ³been bRWh fRUWXnaWe and VRmeZhaW lXck\´ WR 

haYe eVcaSed a mRUe VeUiRXV cRnfiUmed RXWbUeak. 

MeanZhile, likel\ dXe WR Whe alaUming SRlicieV WR Zhich ReVSRndenW SSaXlding haV 

WeVWified, anRWheU facW Rn Zhich WhiV CRXUW Uelied iV nR lRngeU WUXe, namel\, WhaW ³Rnl\ Rne inmaWe 

aW FMC DeYenV had been diagnRVed ZiWh Whe COVID-19 YiUXV.´ D.E. 45 aW 5. In facW, Whe 

infecWiRn iV VSUeading: FMC DeYenV nRZ haV cRnfiUmed 24 RSen SUiVRneU caVeV, 2 RSen VWaff 

caVeV, and 1 SUiVRneU deaWh. ReVSRndenWV¶ Uigid adheUence WR aUbiWUaU\ and iUUaWiRnal SRlicieV, 

Zhich dR nRW cRmSl\ ZiWh Whe UecRmmendaWiRnV Rf SXblic healWh e[SeUWV RU gXidance fURm Whe 

DOJ, failV WR addUeVV Whe knRZn and gURZing UiVk Rf COVID-19. FRU ReVSRndenWV WR VWa\ Whe 

cRXUVe aW FMC DeYenV, in Whe face Rf WhiV neZ eYidence and Whe XnfRlding WUaged\, iV claVVic 

delibeUaWe indiffeUence. 

BACKGROUND 

FeaUing fRU WheiU healWh and VafeW\ in Whe face Rf Whe COVID-19 Sandemic, PeWiWiRneUV 

Ale[andeU GUiniV, Michael GRUdRn, and Angel SRli]1 filed a mRWiRn fRU a WemSRUaU\ UeVWUaining 

RUdeU and SUeliminaU\ injXncWiYe Uelief Rn ASUil 15, aVking WhiV CRXUW WR RUdeU ReVSRndenWV WR 

XWili]e all aYailable WRRlV WR UedXce Whe SRSXlaWiRn aW FMC DeYenV in VXfficienW nXmbeUV and ZiWh 

VXfficienW VSeed WR SeUmiW effecWiYe VRcial diVWancing befRUe an RXWbUeak Rf deadl\ infecWiRnV. 

D.E. 3, 4. PeWiWiRneUV aUgXed WhaW ReVSRndenWV¶ failXUe WR UedXce Whe SRSXlaWiRn ZheUe Whe\ had 

                                                           
1 On Ma\ 12, PeWiWiRneU mRYed WR VXbVWiWXWe PablR RiYeUa, a SUiVRneU in Whe FMC DeYenV 
³CamS,´ aV a named SeWiWiRneU and SURSRVed claVV UeSUeVenWaWiYe, D.E. 49, in Slace Rf GUiniV, 
ZhR ZaV UeleaVed fURm Whe CamS Rn Ma\ 5 SXUVXanW WR a deciViRn gUanWing cRmSaVViRnaWe 
UeleaVe in hiV XndeUl\ing cUiminal caVe. ThaW mRWiRn iV VWill Sending.  
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Whe aXWhRUiW\ WR dR VR and ZheUe VRcial diVWancing²a cRUneUVWRne Rf COVID-19 SUeYenWiRn²

ZaV imSRVVible aW cXUUenW SRSXlaWiRn leYelV, cRnVWiWXWed delibeUaWe indiffeUence in YiRlaWiRn Rf Whe 

EighWh AmendmenW. D.E. 4 aW 11-17; D.E. 38 aW 16-19.  

On Ma\ 8, WhiV CRXUW denied Whe mRWiRn, cRnclXding WhaW PeWiWiRneUV had failed WR 

eVWabliVh a likelihRRd Rf VXcceVV Rn WheiU claim WhaW ReVSRndenWV ZeUe delibeUaWel\ indiffeUenW. 

D.E. 45 aW 3-4. BaVed Rn Whe gRYeUnmenW¶V VXbmiVViRnV, WhiV CRXUW made WZR facWXal findingV. 

FiUVW, WhiV CRXUW cRnclXded ReVSRndenWV had eVWabliVhed an adeTXaWe Slan WR UeVSRnd WR COVID-

19, inclXding imSlemenWaWiRn Rf WheiU hRme cRnfinemenW aXWhRUiW\, aV Whe AWWRUne\ GeneUal 

inVWUXcWed. Id. aW 4-5. SecRnd, WhiV CRXUW acceSWed ReVSRndenWV¶ aVVXUance WhaW WheiU Slan ZaV 

ZRUking becaXVe Whe ³gRYeUnmenW UeSRUWed aW Whe heaUing . . . Rnl\ Rne inmaWe aW FMC DeYenV 

had been diagnRVed ZiWh Whe COVID-19 YiUXV´ and ³Whe BOP ZebViWe indicaWeV nR addiWiRnal 

caVeV idenWified aW FMC DeYenV Vince When.´ Id. aW 5.  

NRZ, hRZeYeU, neZ eYidence WhaW ZaV SUeYiRXVl\ XnaYailable WR bRWh PeWiWiRneUV and WhiV 

CRXUW XndeUmineV bRWh facWXal SUedicaWeV Rf Whe Ma\ 8 deciViRn and eVWabliVheV WhaW immediaWe 

jXdicial acWiRn iV ZaUUanWed.  

ReVSRndenWV SUeYiRXVl\ aVVeUWed WhaW BOP¶V UeVSRnVe WR Whe COVID-19 Sandemic 

inclXded ³immediaWel\ UeYieZing all inmaWeV ZhR haYe COVID-19 UiVk facWRUV . . . WR deWeUmine 

Zhich inmaWeV aUe VXiWable fRU hRme cRnfinemenW´ b\ cRnVideUing ³Whe WRWaliW\ Rf ciUcXmVWanceV´ 

inclXding ³Whe age and YXlneUabiliW\ Rf Whe inmaWe WR COVID-19.´ D.E. 36-1 aW 2-3. BXW Rn Ma\ 

13, ReVSRndenW SSaXlding SURYided VZRUn WeVWimRn\ in UQiWed SWaWeV Y. PeQa, NR. 16-CR-

10236-MLW (D. MaVV. Ma\ 13, 2020), cRnceUning a Sending indiYidXal cRmSaVViRnaWe UeleaVe 

mRWiRn [heUeinafWeU Ma\ 13 TUanVcUiSW] [aWWached aV E[hibiW 1]. ReVSRndenW SSaXlding 

XneTXiYRcall\ VWaWed WhaW (1) COVID-19 haV QR beaUing Rn FMC DeYenV¶ cRmSaVViRnaWe UeleaVe 
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deciViRnV and (2) FMC DeYenV Zill QRW UeYieZ Whe need fRU an\ SUiVRneU WR be WUanVfeUUed WR 

hRme cRnfinemenW in lighW Rf COVID-19, UegaUdleVV Rf Whe SUiVRneU¶V age RU medical 

YXlneUabiliW\, XQWiO Whe SUiVRneU haV VeUYed aW leaVW 50% Rf hiV VenWence RU aW leaVW 25% Rf hiV 

VenWence ZiWh XndeU 18 mRnWhV lefW WR VeUYe. See, e.g., Ma\ 13 TUanVcUiSW aW 42-43, 66-67. AV 

JXdge WRlf fRXnd, WhiV SRlic\ iV ³XWWeUl\ incRnViVWenW´ ZiWh Whe AWWRUne\ GeneUal¶V diUecWiRn WR 

ma[imi]e Whe XVe Rf hRme cRnfinemenW aV a WRRl cRmbaW COVID-19, and iW neceVVaUil\ meanV 

³WheUe aUe aW-UiVk inmaWeV ZhR aUe nRW being indiYidXall\ aVVeVVed fRU UeleaVe. And VRme Rf Whem 

ma\ geW YeU\ Vick. SRme Rf Whem ma\ die.´ Id. aW 127. 

Indeed, Whe neZeVW BOP daWa demRnVWUaWe e[acWl\ WhaW. ReVSRndenWV¶ eaUlieU VXbmiVViRnV 

emShaVi]ed WhaW WheUe ZaV Rnl\ Rne cRnfiUmed SUiVRneU caVe aW FMC DeYenV. D.E. 5 and n.3. AV 

Rf Ma\ 24, hRZeYeU, Whe BOP ZebViWe UeSRUWV 24 cRnfiUmed SUiVRneUV caVeV, alRng ZiWh 1 

SUiVRneU deaWh and 2 cRnfiUmed VWaff caVeV aW Whe faciliW\.2 While WUagic, iW iV nRW VXUSUiVing WhaW 

Whe BOP¶V SRlic\ WhaW dReV nRW cRQVideU COVID-19 UiVkV haV nRW effecWiYel\ addUeVVed COVID-

19 UiVkV. ReVSRndenW SSaXlding cRnceded WhaW FMC DeYenV ma\ haYe ³been bRWh fRUWXnaWe and 

VRmeZhaW lXck\´ WhURXgh mid-ASUil, Zhen Whe nXmbeU Rf cRnfiUmed COVID-19 infecWiRnV cRXld 

be cRXnWed Rn Rne hand. Ma\ 13 TUanVcUiSW aW 90. IW ZaV delibeUaWe indiffeUence WR Uel\ Rn ³lXck´ 

WR VaYe liYeV dXUing Whe COVID-19 Sandemic; WhaW indiffeUence iV mRUe SURnRXnced nRZ WhaW Whe 

lXck haV UXn RXW.  

In lighW Rf WhiV neZ eYidence, PeWiWiRneUV aVk WhiV CRXUW WR UecRnVideU iWV Ma\ 8 deciViRn 

XndeU FedeUal RXleV Rf CiYil PURcedXUe 59(e) and WR gUanW PeWiWiRneUV¶ SUeYiRXVl\ UeTXeVWed 

SUeliminaU\ injXncWiYe Uelief, cRnViVWenW ZiWh Whe injXncWiYe Uelief RUdeUed b\ RWheU cRXUWV in 

SaYiQR Y. SRX]a, NR. 20-10617, 2020 WL 1703844 (D. MaVV. ASU. 8, 2020); GRPeV Y. DeS¶W Rf 

                                                           
2 BOP.gRY/cRURnaYiUXV (laVW YiViWed Ma\ 26, 2020 aW 9:37am). 
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HRPeOaQd SecXUiW\, NR. 20-cY-453, 2020 WL 2113642 (D. N.H. Ma\ 4, 2020); WiOVRQ Y. 

WiOOiaPV, NR. 4:20-cY-00794, 2020 WL 1940882 (N.D. OhiR, ASU. 22, 2020), and MaUWiQe]-

BURRNV Y. EaVWeU, NR. 3:20-cY-00569, 2020 WL 2405350 (D. CRnn. Ma\ 12, 2020). 

ARGUMENT 

ThiV CRXUW haV ³µVXbVWanWial diVcUeWiRn and bURad aXWhRUiW\¶ WR gUanW a mRWiRn fRU 

UecRnVideUaWiRn SXUVXanW WR Fed. R. CiY. P. 59(e).´ CURVVFiW, IQc. Y. MXVWaSha, 162 F. SXSS. 3d 

46, 51 n.5 (D. MaVV. 2016) (TXRWing RXi] RiYeUa Y. Pfi]eU PhaUP., LLC, 521 F.3d 76, 81-82 (1VW 

CiU. 2008)). UndeU RXle 59(e), a ³mRWiRn fRU UecRnVideUaWiRn Zill be gUanWed XSRn a VhRZing Rf  . 

. . neZ eYidence.´ Id.3 RecRnVideUaWiRn iV ZaUUanWed heUe becaXVe ReVSRndenW SSaXlding¶V Ma\ 

13 WeVWimRn\ abRXW BOP¶V hRme cRnfinemenW SRlic\ and Whe nXmbeU Rf cRnfiUmed SRViWiYe caVeV 

aW FMC-DeYenV aV Rf Ma\ 24, cRnVWiWXWe neZ eYidence WhaW SURYeV SUeliminaU\ injXncWiYe Uelief 

iV aSSURSUiaWe, befRUe mRUe SeRSle²SUiVRneUV aW FMC DeYenV, VWaff, and membeUV Rf Whe 

VXUURXnding cRmmXniW\²geW Vick and die.  

I. NHZ HYLGHQFH GHPRQVWUaWHV WKaW RHVSRQGHQWV KaYH IaLOHG WR XVH FRPSaVVLRQaWH 
UHOHaVH aQG KRPH FRQILQHPHQW aXWKRULW\ aSSURSULaWHO\ bHFaXVH WKH\ UHIXVH WR 
WaNH COVID-19 LQWR aFFRXQW.  

When PeWiWiRneUV demanded SRSXlaWiRn UedXcWiRnV aW FMC DeYenV WR SeUmiW VRcial 

diVWancing, ReVSRndenWV UeVSRnded WhaW Whe\ ZeUe imSlemenWing ³nXmeURXV meaVXUeV WR fighW 

Whe inWURdXcWiRn and VSUead Rf COVID-19 ZiWhin iWV faciliWieV,´ D.E. 32 aW 4-5, inclXding Whe XVe 

Rf cRmSaVViRnaWe UeleaVe and hRme cRnfinemenW in UeVSRnVe WR Whe Sandemic, id. aW 13-20, 41. In 

heU ASUil 24 declaUaWiRn, AmbeU BRXUke, Whe CaVe ManagemenW CRRUdinaWRU aW FMC DeYenV, 

VWaWed WhaW, ³SXUVXanW WR Whe AWWRUne\ GeneUal¶V diUecWiYeV in lighW Rf Whe COVID-19 Sandemic,´ 

Whe ³BOP began immediaWel\ UeYieZing all inmaWeV ZhR haYe COVID-19 UiVk facWRUV, aV 

                                                           
3 RXle 59(e) mRWiRn mXVW be bURXghW nR laWeU Whan 28 da\V afWeU Whe enWU\ Rf jXdgmenW. Fed. R. 
CiY. P. 59(e). ThiV mRWiRn ZaV Wimel\ filed 18 da\V afWeU WhiV CRXUW¶V Ma\ 8, 2020 RUdeU.  
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deVcUibed b\ Whe CenWeUV fRU DiVeaVe CRnWURl and PUeYenWiRn (CDC), WR deWeUmine Zhich inmaWeV 

aUe VXiWable fRU hRme cRnfinemenW´ and ³iV SUiRUiWi]ing WUanVfeUV WR hRme cRnfinemenW Rf all 

VXiWable inmaWeV aV an aSSURSUiaWe UeVSRnVe WR Whe COVID-19 Sandemic.´ D.E. 36-1 aW 2. 

RecRgni]ing WhaW Whe AWWRUne\ GeneUal¶V ASUil 3 memR called Rn Whe BOP WR UeYieZ ³a mXch 

bURadeU SRRl Rf aW-UiVk inmaWeV ± nRW Rnl\ WhRVe ZhR ZeUe eligible fRU WUanVfeU SUiRU WR Whe 

AWWRUne\ GeneUal e[eUciVing hiV aXWhRUiW\ XndeU Whe CARES AcW,´ id. aW 4, BRXUke added WhaW 

³BOP CaVe ManagemenW VWaff aUe XUgenWl\ UeYieZing all inmaWeV WR deWeUmine Zhich RneV meeW 

Whe cUiWeUia eVWabliVhed b\ Whe AWWRUne\ GeneUal,´ id. aW 6. TR make WhiV aVVeVVmenW, BRXUke 

aWWeVWed WhaW ³BOP cRnVideUV Whe WRWaliW\ Rf ciUcXmVWanceV fRU each indiYidXal inmaWe,´ inclXding 

³[W]he age and YXlneUabiliW\ Rf Whe inmaWe WR COVID-19, in accRUdance ZiWh Whe CDC 

gXidelineV.´ Id. aW 2-3. 

 ReVSRndenW SSaXlding¶V Ma\ 13 WeVWimRn\ makeV cleaU, hRZeYeU, WhaW ReVSRndenWV dR 

nRW cRnVideU COVID-19 in UeYieZing SUiVRneUV fRU cRmSaVViRnaWe UeleaVe, and Zill nRW UeYieZ 

an\ SUiVRneU fRU WUanVfeU WR hRme cRnfinemenW in lighW Rf COVID-19 XnWil Whe SUiVRneU VaWiVfieV 

an aUbiWUaU\ Wime-VeUYed WhUeVhRld abVenW fURm, and in cRnflicW ZiWh, Whe AWWRUne\ GeneUal¶V 

diUecWiYeV.  

AV ReVSRndenW SSaXlding WeVWified, ³I dRn¶W cRnVideU COVID-19 aV SaUW Rf Whe cUiWeUia fRU 

UedXcWiRn Rf VenWence RU cRmSaVViRnaWe UeleaVe.´ Ma\ 13 TUanVcUiSW aW 43; Vee aOVR id. aW 28-29 

(cRnfiUming BOP¶V cRmSaVViRnaWe UeleaVe SURgUam VWaWemenW haV nRW been UeYiVed Vince Whe 

Sandemic began); id. aW 31 (cRnfiUming WhaW cRmSaVViRnaWe UeleaVe UeTXeVW UeYieZed ³baVed Rn 

Whe Vame cUiWeUia WhaW [he] ZRXld haYe XVed befRUe Whe Sandemic´); id. aW 42-43 (cRnfiUming Whe 

Sandemic iV nRW cRnVideUed in an\ SUiVRneU¶V UeTXeVW fRU cRmSaVViRnaWe UeleaVe). HiV WeVWimRn\ 

VimilaUl\ UeYealed WhaW COVID-19 YXlneUabiliW\ iV nRW a ValienW facWRU in deciViRnV UegaUding 
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WUanVfeUV WR hRme cRnfinemenW. ³ThaW iV becaXVe Whe BXUeaX Rf PUiVRnV haV diUecWed iWV ZaUdenV 

nRW WR eYalXaWe inmaWeV fRU UeleaVe XndeU Whe AWWRUne\ GeneUal¶V cUiWeUia XnleVV Whe\ haYe VeUYed 

50 SeUcenW RU mRUe Rf WheiU VenWence RU haYe VeUYed 25 SeUcenW RU mRUe Rf WheiU VenWence and 

haYe 18 mRnWhV RU leVV WR VeUYe.´ UQiWed SWaWeV Y. PeQa, NR. 16-CR-10236-MLW (D. MaVV. Ma\ 

15, 2020) [heUeinafWeU Ma\ 15 TUanVcUiSW] [aWWached aV E[hibiW 2] aW 19; Vee aOVR Ma\ 13 

TUanVcUiSW aW 66-67. ³DeVSiWe Whe diUecWiRnV fURm Whe AWWRUne\ GeneUal,´ ReVSRndenWV Zill nRW 

cRnVideU a SUiVRneU fRU hRme cRnfinemenW, iUUeVSecWiYe Rf COVID-19 YXlneUabiliW\, XnWil Whe 

SUiVRneU VaWiVfieV Rne Rf WhRVe aUbiWUaU\ Wime-VeUYed WhUeVhRldV. Ma\ 15 TUanVcUiSW aW 19. AV 

ReVSRndenW SSaXlding emShaVi]ed, ³Whe BXUeaX haV made a fiUm VWance Rn WhiV.´ Ma\ 13 

TUanVcUiSW aW 91; Vee aOVR Ma\ 15 TUanVcUiSW aW 6-7, 19.4 IllXVWUaWing Whe VWUicWneVV Rf Whe BOP¶V 

SRlic\, ReVSRndenW SSaXlding WeVWified Whe BOP ZRXld nRW eYen cRnVideU fRU hRme cRnfinemenW 

a 70-\eaU Rld SUiVRneU ZhR meW all Rf Whe AWWRUne\ GeneUal¶V cUiWeUia²inclXding ³RXWVWanding´ 

SUiVRn cRndXcW, Ma\ 13 TUanVcUiSW aW 85, and ³Whe beVW SRVVible [UiVk aVVeVVmenW] VcRUe fRU 

PATTERN,´ id. aW 86²becaXVe he ³dReV nRW meeW Whe cUiWeUia WhaW Whe BXUeaX SXVhed dRZn WR 

Whe ZaUdenV fRU Whe 50 SeUcenW RU 18 mRnWhV/25 SeUcenW,´ id. aW 89.   

                                                           
4 AV JXdge WRlf fRXnd, ³WaUden SSaXlding WeVWified WhaW an e[ceSWiRn WR WheVe eligibiliW\ 
UeTXiUemenWV, WheVe SeUcenWageV, can be made Rnl\ if BXUeaX Rf PUiVRnV cenWUal Rffice in 
WaVhingWRn D.C. RUdeUV a ZaUden WR eYalXaWe fRU hRme cRnfinemenW an inmaWe ZhR dReV nRW 
meeW Whe cUiWeUia.´ Ma\ 15 TUanVcUiSW aW 19. FRU e[amSle, Whe cenWUal Rffice aSSaUenWl\ made VXch 
an e[ceSWiRn fRU PUeVidenW TUXmS¶V fRUmeU camSaign manageU PaXl ManafRUW. See, e.g., Eileen 
SXlliYan, PaXO MaQafRUW, TUXPS¶V E[-CaPSaigQ MaQageU, ReOeaVed WR HRPe CRQfiQePeQW, N.Y. 
TimeV (Ma\ 13, 2020), hWWSV://ZZZ.n\WimeV.cRm/2020/05/13/XV/SRliWicV/SaXl-manafRUW-UeleaVed-
cRURnaYiUXV.hWml.  
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II. NHZ HYLGHQFH GHPRQVWUaWHV WKaW RHVSRQGHQWV¶ aFWLRQV KaYH IaLOHG WR SUHYHQW a 
GHaGO\ RXWbUHaN RI COVID-19 aW FMC DHYHQV. 

ReVSRndenWV SUeYiRXVl\ WRld WhiV CRXUW WhaW, ³aV a UeVXlW´ Rf WheiU effRUWV in UeVSRnVe WR 

Whe Sandemic, WheUe ZaV Rnl\ Rne cRnfiUmed SUiVRneU aW FMC DeYenV aV Rf ASUil 22. D.E. aW 4-5 

and n. 3. ThiV claim imSlied, and WhiV CRXUW¶V Ma\ 8 RUdeU Veemed WR acceSW, WhaW ReVSRndenWV¶ 

Slan ZaV ZRUking WR SUeYenW Whe VSUead Rf COVID-19 aW FMC DeYenV. Id.  

NeZ nXmbeUV indicaWe RWheUZiVe. The Zeb ViWe BOP.gRY nRZ UeSRUWV 24 cRnfiUmed-

SRViWiYe SUiVRneUV, alRng ZiWh 1 SUiVRneU deaWh and 2 cRnfiUmed-SRViWiYe VWaff membeUV aW Whe 

faciliW\ aV Rf Ma\ 24.5 AW SUeVenW, FMC-DeYenV haV Whe 15Wh higheVW RXWbUeak RXW Rf 122 BOP 

faciliWieV.6 AV JXdge WRlf held Rn Ma\ 15²Zhen WheUe ZeUe VWill nR cRnfiUmed SRViWiYe 

SUiVRneUV aW Whe FMC DeYenV camS²³iW iV SURbable WhaW´ Whe faciliW\¶V ³gRRd lXck Zill nRW 

cRnWinXe and an inmaWe aW camS Zill becRme infecWed,´ aW Zhich SRinW WheUe iV ³VignificanW 

SRWenWial WhaW Whe YiUXV Zill VSUead.´ Ma\ 15 TUanVcUiSW aW 15; Vee aOVR id. aW 16 (nRWing ³Whe UiVk 

Rf an\ infecWiRn VSUeading aW Whe camS iV VignificanW´).  

The BOP¶V UecenW WUack UecRUd in WheVe ciUcXmVWanceV iV nRW gRRd. On ASUil 30, anRWheU 

fedeUal medical cenWeU²FMC Le[ingWRn²had 5 cRnfiUmed-SRViWiYe SUiVRneUV. B\ Ma\ 3, iW ZaV 

XS WR 32; Rn Ma\ 6, iW ZaV 57; and b\ Ma\ 9, iW ZaV 136. AV Rf Ma\ 24, FMC Le[ingWRn had 212 

cRnfiUmed-SRViWiYe SUiVRneUV.7 ReVSRndenWV can nR lRngeU VXggeVW WhaW Whe\ haYe keSW COVID-19 

RXW Rf FMC DeYenV. And giYen Whe alaUming WUajecWRU\ aW RWheU VimilaU BOP medical cenWeUV, iW 

ZRXld be delibeUaWel\ indiffeUenW²and SURfRXndl\ dangeURXV²WR aVVXme WhaW Whe ViWXaWiRn Zill 

nRW ZRUVen. The need WR VWRS Whe VSUead Rf COVID-19 aW FMC DeYenV iV XUgenW.  

                                                           
5 BOP.gRY/cRURnaYiUXV (laVW YiViWed Ma\ 26, 2020 aW 9:37am). 
6 Id. 
7 Id. 
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III. IQ OLJKW RI WKLV QHZ HYLGHQFH, WKLV CRXUW VKRXOG JUaQW PHWLWLRQHUV¶ PRWLRQ IRU 
UHFRQVLGHUaWLRQ RI LWV Ma\ 8 GHFLVLRQ aQG RUGHU WKH UHTXHVWHG SUHOLPLQaU\ 
LQMXQFWLYH UHOLHI.  

The neZ eYidence deVcUibed abRYe eVWabliVheV PeWiWiRneUV¶ likelihRRd Rf VXcceVV in 

SURYing ReVSRndenWV¶ delibeUaWe indiffeUence WR a VeUiRXV UiVk in YiRlaWiRn Rf Whe EighWh 

AmendmenW. See aOVR D.E. 4 aW 11-17; D.E. 38 aW 16-19. BecaXVe PeWiWiRneUV haYe alVR 

demRnVWUaWed iUUeSaUable haUm and WhaW Whe balance Rf eTXiWieV and Whe SXblic inWeUeVW faYRU 

Uelief, Vee D.E. 4 aW 9-11, 17-20; D.E. 38 aW 19-22, WhiV CRXUW VhRXld gUanW PeWiWiRneUV¶ mRWiRn fRU 

UecRnVideUaWiRn Rf iWV Ma\ 8 deciViRn and RUdeU SUeliminaU\ injXncWiYe Uelief.  

ReVSRndenW SSaXlding admiWV WhaW ³Ze haYe Whe VickeVW inmaWeV fURm aURXnd Whe cRXnWU\ 

WhaW cRme WR XV´ aW FMC DeYenV. Ma\ 13 TUanVcUiSW aW 104. He cRncedeV ³WheUe¶V a degUee Rf 

UiVk´ WhaW VWaff membeUV ³ma\ be [a]V\mSWRmaWic bXW bUing Whe YiUXV inWR Whe camS,´ id. aW 90-91; 

Vee aOVR id. aW 108. And he agUeeV WhaW ³aW FMC DeYenV, eYeU\Rne ZRXld be VafeU if Whe 

SRSXlaWiRn ZeUe UedXced WR cUeaWe gUeaWeU VRcial diVWancing´. Id. aW 64; Vee aOVR id. aW 63 

(agUeeing WhaW ³UedXcing Whe SRSXlaWiRn aW FMC DeYenV makeV eYeU\Rne VafeU). FRU gRRd UeaVRn. 

³DiVWancing haV been, and cRnWinXeV WR be, Whe inVWiWXWiRn¶V beVW hRSe fRU VSaUing medicall\-

YXlneUable inmaWeV fURm VeUiRXV medical cRnVeTXenceV, and SRWenWial deaWh, aVVRciaWed ZiWh 

COVID-19.´ WiOVRQ Y. WiOOiaPV, NR. 4:20-cY-00794, aW 3 (N.D. OhiR Ma\ 19, 2020).  

UndeU WheVe ciUcXmVWanceV, iW iV cRnVWiWXWiRnall\ inVXfficienW fRU ReVSRndenWV WR UefXVe WR 

XVe Whe aXWhRUiW\ WhaW CRngUeVV haV gUanWed, in Whe Za\V WhaW Whe AWWRUne\ GeneUal haV diUecWed, 

WR decUeaVe Whe SRSXlaWiRn aW FMC DeYenV and, inVWead, ³knRck Rn ZRRd´ WhaW SRViWiYe caVeV dR 

nRW enWeU a faciliW\. Ma\ 13 TUanVcUiSW aW 79. AV JXdge WRlf e[Slained, ³iW¶V XWWeUl\ illRgical´ fRU 

Whe BOP WR ³add cUiWeUia incRnViVWenW´ ZiWh Whe neZ cUiWeUia VeW Whe AWWRUne\ GeneUal eVWabliVhed 

fRU hRme cRnfinemenW in lighW Rf Whe Sandemic. Ma\ 13 TUanVcUiSW aW 83; Vee aOVR WiOVRQ, NR. 

4:20-cY-00794, aW 7 (³B\ WhXmbing WheiU nRVe aW WheiU aXWhRUiW\ WR aXWhRUi]e hRme cRnfinemenW, 
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ReVSRndenWV WhUeaWen VWaff and Whe\ WhUeaWen lRZ VecXUiW\ inmaWeV.´); MaUWiQe]-BURRNV, NR. 3:20-

CV-00569, 2020 WL 2405350, aW *23 (³EVSeciall\ in lighW Rf Whe BaUU memRV, iW iV Xnimaginable 

WhaW Whe ReVSRndenWV ZRXld nRW be Waking COVID-19 medical UiVk facWRUV²VRme Rf Zhich, b\ 

VRme eVWimaWeV, giYeV an inmaWe a beWWeU Whan 10% chance Rf d\ing VhRXld Whe inmaWe cRnWUacW 

COVID-19²inWR cRnVideUaWiRn in UeYieZing inmaWeV fRU hRme cRnfinemenW.´).  

YeW aV ReVSRndenW SSaXlding¶V WeVWimRn\ nRZ makeV cleaU, WhaW iV e[acWl\ ZhaW FMC 

DeYenV haV dRne. AV a UeVXlW, ³PeWiWiRneUV haYe VhRZn a likelihRRd Rf VXcceVV Rn Whe meUiWV Rf 

WheiU claim WhaW Whe WaUden¶V inadeTXaWe imSlemenWaWiRn Rf Whe hRme cRnfinemenW aXWhRUiW\ in 

Whe CARES AcW cRnVWiWXWeV µdelibeUaWe indiffeUence¶ XndeU Whe EighWh AmendmenW.´ MaUWiQe]-

BURRNV, 2020 WL 2405350, aW *23; Vee aOVR WiOVRQ, NR. 4:20-cY-00794, aW 7 (gUanWing mRWiRn WR 

enfRUce SUeliminaU\ injXncWiRn and RUdeUing ReVSRndenWV WR ³make fXll XVe Rf Whe hRme 

cRnfinemenW aXWhRUiW\ be\Rnd Whe SalWU\ gUanWV Rf hRme cRnfinemenW iW haV alUead\ iVVXed´); 

CaPeURQ Y. BRXchaUd, NR. 20-10949, aW *61-62 (E.D. Mich. Ma\ 21, 2020) (gUanWing 

SUeliminaU\ injXncWiRn afWeU cRnclXding ³DefendanWV¶ failXUe WR make SURmSWeU, bURadeU, and 

mRUe meaningfXl XVe Rf WheiU aXWhRUiW\ WR imSlemenW ZhaW aSSeaUV WR be Whe Rnl\ VRlXWiRn 

caSable Rf adeTXaWel\ SURWecWing medicall\-YXlneUable inmaWeV ma\ cRnVWiWXWe delibeUaWe 

indiffeUence XndeU Whe EighWh AmendmenW´).  

CONCLUSION  

PeWiWiRneUV UeVSecWfXll\ UeTXeVW WhaW WhiV CRXUW gUanW WheiU mRWiRn fRU UecRnVideUaWiRn Rf iWV 

Ma\ 8 deciViRn and, fXUWheU, gUanW Whe UeTXeVWed SUeliminaU\ injXncWiYe Uelief.  

 

[VignaWXUeV Rn ne[W Sage] 
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