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INTRODUCTION

Plaintiff Irish International Immigrant Center’s complaint must be dismissed as moot. The
agency action it challenges was reversed by the Acting Secretary of the Department of Homeland
Security (DHS) on September 18, 2019. In sworn congressional testimony, U.S. Citizenship and
Immigration Services (USCIS or CIS) has confirmed that it has resumed processing deferred action
requests under its pre-existing process. The case is therefore moot, and the “voluntary cessation”
exception to mootness cannot create a live controversy here because: (1) federal agencies are
afforded a presumption of good faith; (2) the reversal occurred for reasons unrelated to the
litigation; and (3) there is no reasonable expectation that the specific challenged conduct will recur.

Even if the case were not moot, Plaintiff’s claims would be subject to dismissal. The
Administrative Procedure Act (APA) claim challenges DHS practices regarding the exercise of
enforcement discretion, which are committed to agency discretion by law. Moreover, Plaintiff’s
Fifth Amendment equal protection claim must be dismissed because the complaint fails to state a
plausible claim that the challenged USCIS action was taken on the basis of discriminatory animus.

For all of these reasons, the Court should dismiss Plaintiff’s complaint for lack of subject
matter jurisdiction and for failure to state a claim upon which relief can be granted.

BACKGROUND
l. Legal Framework

The Immigration and Nationality Act (INA), 8 U.S.C. 881101 et seq., charges the
Secretary of Homeland Security “with the administration and enforcement” of the immigration
laws. See 8 U.S.C. 1103(a)(1). The Secretary is vested with the authority to “establish such
regulations; . . . issue such instructions; and perform such other acts as he deems necessary for
carrying out his authority” under the Act, and is given “control, direction, and supervision” of all

DHS employees. See 8 U.S.C. 8 1103(a)(2)-(3). DHS’s immigration law responsibilities are
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primarily divided among USCIS, U.S. Immigration and Customs Enforcement (ICE), and U.S.
Customs and Border Protection (CBP). See 8 C.F.R. § 100.1.

Individual aliens are subject to removal if, inter alia, “they were inadmissible at the time
of entry, have been convicted of certain crimes, or meet other criteria set by federal law.” Arizona
v. United States, 567 U.S. 387, 396 (2012); see 8 U.S.C. 88 1182(a), 1227(a). As a practical matter,
however, the Executive Branch lacks the resources to remove every removable alien, and a
“principal feature of the removal system is the broad discretion exercised by immigration
officials.” Arizona, 567 U.S. at 396. For any alien subject to removal, DHS officials must first
“decide whether it makes sense to pursue removal at all.” Id. The threshold step for initiating
removal proceedings is issuing a notice to appear (NTA), which is served on the alien and filed
with the immigration court. See 8 U.S.C. § 1229. ICE, CBP, and USCIS all possess the authority
to issue NTAs. See 8 U.S.C. § 239.1. However, once an NTA is filed with the immigration court,
ICE assumes decision-making responsibility for that case on behalf of DHS. See, e.g., Executive
Office for Immigration Review, Immigration Court Practice Manual §8 1.2(d), 1.5(e) (Dec. 2016)
(link). ICE retains authority to exercise enforcement discretion throughout the removal process;
even if a final order of removal has been issued by the immigration court, the alien may apply to
ICE for a stay of removal. See 8 C.F.R. § 241.6(a).

Thus, “[a]t each stage” of the process, “the Executive has discretion to abandon the
endeavor.” Reno v. American-Arab Anti-Discrimination Comm., 525 U.S. 471, 483 (1999)
(AADC). In making these decisions, like other agencies exercising enforcement discretion, DHS
must engage in “a complicated balancing of a number of factors which are peculiarly within its
expertise.” Heckler v. Chaney, 470 U.S. 821, 831 (1985). Recognizing the need for such

balancing, Congress has provided that the “Secretary [of Homeland Security] shall be responsible
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for . .. [e]stablishing national immigration enforcement policies and priorities.” 6 U.S.C. 8 202(5).

Deferred action is a practice in which the Secretary of DHS exercises enforcement
discretion to notify an alien of the agency’s decision to forbear from seeking the alien’s removal
for a designated period. AADC, 525 U.S. at 484. It has long been exercised “for humanitarian
reasons or simply for [the agency’s] own convenience.” Id. A grant of deferred action does not
confer lawful immigration status and does not excuse any periods of unlawful presence before or
after the deferred action period. See Exhibit A, Declaration of Daniel Renaud (“Renaud Decl.”)
5. Itis not an immigration benefit or a form of immigration relief. 1d. DHS retains absolute
discretion to revoke deferred action unilaterally, and the alien remains removable at any time. 1d.*

Since 2003, the Secretary has delegated authority to USCIS to grant deferred action. See
Renaud Decl. 1 9; Compl. 1 22. Certain deferred action requests (not implicated in this case) are
governed by statutory provisions and special policies.? The USCIS Field Operations Directorate
is responsible for the remaining deferred action requests. Renaud Decl. 11 1, 6. USCIS employs
an internal process for such requests, but does not have a formal program or regulatory standards
for considering requests. Id. 8. The USCIS field office with jurisdiction over the requester’s
residence accepts written requests for deferred action. Id. 1 10. After the field office collects
relevant information, the Field Office Director and District Director make a case-by-case

recommendation based on the totality of the circumstances, and those recommendations are

1 Under DHS regulations, aliens granted deferred action may receive work authorization for the same period if they
establish economic necessity. See 8 C.F.R. 8 274a.12(c)(14) (under authority granted by 8 U.S.C. § 1324a(h)(3)).
Deferred action also stops accrual of unlawful presence under 8 U.S.C. § 1182(a)(9)(B).

2 See, e.g., 8 U.S.C. 1154(a)(1)(D)(i)(11) and (1V) (certain aliens who self-petition for relief under the Violence Against
Women Act are “eligible” to request “deferred action”); USA PATRIOT Act, Pub. L. No. 107-56, § 423(b), 115 Stat.
361 (Oct. 26, 2001) (certain family members of lawful permanent residents killed on September 11, 2001, or of citizens
killed in combat, are “eligible for deferred action”); Nat’l Def. Auth. Act for FY 2004, Pub. L. No. 108-136, § 1703(c)-
(d), 117 Stat. 1694 (Nov. 24, 2003) (same); see also Renaud Decl. § 1 (noting that requests based on such statutes or
the Deferred Action for Childhood Arrivals (DACA) policy are handled by another office).
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forwarded to one of the four Regional Directors for a final decision. 1d. {7 11-15.

1. Factual Background

On August 7, 2019, USCIS directed its Field Operations Directorate to no longer accept
requests for non-military deferred action and to deny any pending requests. Renaud Decl. { 18.
Then-Acting Director of USCIS, Kenneth Cuccinelli, later explained to Congress that it “was my
decision as the acting director.” See Exhibit B, Hr’g Tr. at 24 (Oct. 30, 2019); id. at 25 (“I made
this decision alone.”); see also id. at 17 (testimony of Matthew Albence, Acting Director, ICE)
(“[T]he ultimate decision and anything contemporaneous with that decision was made by CIS.”).
Mr. Cuccinelli explained that his decision was based on his conclusion that it is “more appropriate
for this authority to rest with the prosecutorial element of the Department of Homeland Security
which is not [USCIS].” Id. at 56; see also id. at 50 (“We do not participate in [the prosecutorial
process], that’s where deferred action has historically existed and been appropriate[.]”).

Over the next month, USCIS field offices issued roughly 424 denial letters for then-
pending requests and declined to accept any new requests for deferred action. Renaud Decl. § 19.
On September 2, 2019, USCIS announced that all requests for non-military deferred action that
had been pending on August 7, 2019 and had thereafter been denied would be reopened and
considered; letters to that effect were sent to each of the roughly 424 requesters who had received
a denial letter. Id. §120. On September 11, 2019, the Civil Rights and Civil Liberties
Subcommittee, House Oversight and Reform Committee, U.S. House of Representatives held a
hearing regarding USCIS’s decision, at which USCIS and ICE officials testified. Id. ] 22.

On September 18, 2019, then-Acting Secretary of Homeland Security Kevin McAleenan
issued a memorandum to USCIS directing it to resume “its consideration of non-military deferred
action requests on a discretionary, case-by-case basis, except as otherwise required by an

applicable statute, regulation, or court order.” 1d. 23 & Ex. 2 at 2. Based on consultation with

4
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relevant DHS components, the Acting Secretary concluded that “given the complexities and wide
range of circumstances to which the law must be applied, itis . . . necessary and proper to maintain
executive branch discretion—particularly where such discretion is appropriately and fairly
exercised on a case-by-case basis.” Id. Accordingly, he directed USCIS to ensure that it uses a
consistent procedure for considering and responding to requests and “that discretionary, case-by-
case deferred action is granted only based on compelling facts and circumstances.” 1d. EX. 2 at 2.

Pursuant to the September 18, 2019 memorandum, USCIS immediately reinstated the same
process that was in effect before August 7, 2019, and began processing the pending and reopened
requests, along with any new requests received after that date. Id. 1 24. On October 18, 2019,
USCIS submitted an update to the Acting Secretary, explaining that it had “fully complied with”
the direction “to recommence deciding requests for deferred action” and was using “the procedures
in place prior to August 7, 2019.” See id. 125 & Ex. 3. On October 30, 2019, Mr. Cuccinelli
provided sworn testimony before the congressional subcommittee, see Oct. 30 Hr’g Tr. at 9-10,
explaining that his August decision had been “reversed” by the Acting Secretary, id. at 24, 30-31,
after consideration of USCIS’s recommendations, id. at 46-47, 56, and that he did not “expect to
see any change [to the reinstated process] regardless of who the Secretary is,” id. at 53.

I11.  Procedural History

Plaintiff filed suit on September 5, 2019, before the congressional hearings and the Acting
Secretary’s September 18, 2019 memorandum. See Compl., ECF No. 1. At the time the case was
filed, Plaintiff alleged that it represented 19 families for which deferred action was relevant: (i) 9
had pending requests (7 of whom received denial letters from USCIS in August 2019), see id.
111 45, 52; (ii) 3 were in the process of submitting initial requests, id. § 46; and (iii) 7 were recipients
of deferred action that would expire in 2020, id. 147. Plaintiff alleged that “eliminating the

authority of USCIS field offices to grant deferred action to individuals with dire medical needs is

5
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arbitrary, capricious, and based on impermissible animus” in violation of the APA, 5 U.S.C.
8§ 706(2), and equal protection under the Fifth Amendment. 1d. § 7. The Court stayed the litigation
in October 2019 so that the parties could discuss a non-judicial resolution of the case; that stay has
now expired. See Order, Oct. 31, 2019, ECF No. 13; Minute Order, Jan. 28, 2020; Order, Feb. 7,
2020, ECF No. 19.

ARGUMENT

l. Plaintiff’s Suit Is Moot Because the Challenged Agency Action Has Been Reversed.

A Plaintiff’s Claims Are Moot, And Plaintiff Lacks Standing to Seek
Prospective Injunctive Relief.

A court “has no authority . . . to adjudicate moot questions.” Gonzalez v. Velez, 864 F.3d
45, 56 (1st Cir. 2017). “[A] case is moot when the issues presented are no longer live or the parties
lack a legally cognizable interest in the outcome. Another way of putting this is that a case is moot
when the court cannot give any effectual relief to the potentially prevailing party.” Am. Civil
Liberties Union of Mass. v. U.S. Conference of Catholic Bishops (ACLUM), 705 F.3d 44, 52 (1st
Cir. 2013) (internal quotation marks and citations omitted).

This case is moot because the agency action it challenges has been reversed. Plaintiff
exclusively challenges the “termination of USCIS’s non-military deferred action authority.”
Compl. 11 93-96, 99-100. But USCIS’s action that triggered this lawsuit was reversed by the
Acting Secretary of Homeland Security on September 18, 2019. See Renaud Decl. { 23 & Ex. 2.
USCIS reinstated the roughly 424 requests for which it had sent denial letters in August 2019. See
id. 1 20, 24. It began accepting new requests. See id. 1 24-25 & Ex. 3. And it decides those
requests under the same process that was in place before August 2019. See id. § 24. Plaintiff errs

in asserting that “Defendants themselves” had not confirmed this reversal. See Joint Status Report

3 Hereinafter, internal citations, quotations, and alterations are omitted unless otherwise indicated.
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at 3, ECF No. 15 (Jan. 27, 2020). Mr. Cuccinelli provided sworn testimony to Congress regarding
these very facts. See Oct. 30 Hr’g Tr. at 11, 13, 22, 24, 30-31, 62; Renaud Decl. 1 25 & Ex. 3.

Because USCIS’s deferred action request process has been reinstated, there is no live
controversy. “No matter how vehemently the parties continue to dispute the lawfulness of the
conduct that precipitated the lawsuit, the case is moot if the dispute is no longer embedded in any
actual controversy about the plaintiffs’ particular legal rights.” Already, LLC v. Nike, Inc., 133 S.
Ct. 721, 726-27 (2013). The challenged USCIS action has been superseded by the Acting
Secretary’s decision, just as a challenge to an interim rule is moot when superseded by a final rule.
See Massachusetts v. U.S. Dep’t of Health & Human Servs., 923 F.3d 209, 221 (1st Cir. 2019)
(holding that APA challenge to superseded rule was moot because “there is no justiciable
controversy regarding the procedural defects of [interim final rules] that no longer exist”).
Accordingly, the Court cannot grant the injunctive relief requested—"set[ting] aside the . . .
termination,” Compl., Req. for Relief {1, and enjoining Defendants from “implementing or
enforcing the termination,” id. 5, because the challenged termination no longer exists.

In the Joint Status Report, Plaintiff suggested that “the challenged conduct” might not have
ceased because USCIS will “issue new denials.” See ECF No. 15 at 3. But Plaintiff’s complaint
does not allege that their clients are entitled to deferred action or that USCIS is bound by any
practice or regulation to grant it in any specific case. Instead, Plaintiff alleged that it and its clients
were harmed because they lost the opportunity to request deferred action and receive USCIS’s
consideration of their requests. See Compl. {1 35-47, 67-79. That opportunity has been restored.
Yet, deferred action—both before August 2019 and now—remains an exercise of enforcement
discretion based on the totality of the circumstances. See Renaud Decl. Y 12-13, 23-24; AADC,

525 U.S. at 484. Thus, denials are to be expected, and do nothing to revive Plaintiff’s claims.
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Moreover, Plaintiff’s desire to monitor USCIS’s future actions does not create a justiciable
controversy. See Joint Status Report at 3 (seeking “more time . . . to assess whether Defendants’
challenged conduct has ceased” and hoping to review USCIS’s internal “report [to the Secretary]
on the status of the deferred action program in March”). Courts must “consider the law as it exists
at the time of our review, . .. not as it might speculatively exist in the future. Thus, even if [courts]
were permitted to issue an advisory opinion on hypothetical conduct, which we are not, we would
decline to do so.” Town of Portsmouth, R.I. v. Lewis, 813 F.3d 54, 59 (1st Cir. 2016).

B. Plaintiff Is Not Entitled To Declaratory Relief.

This result is not altered because Plaintiff also seeks declaratory relief. See Compl., Req.
for Relief 11 2-4. “For declaratory relief to withstand a mootness challenge, the facts alleged must
‘show that there is a substantial controversy . . . of sufficient immediacy and reality to warrant the
issuance of a declaratory judgment.”” ACLUM, 705 F.3d at 53-54 (quoting Preiser v. Newkirk,
422 U.S. 395, 402 (1975)). “[FJederal courts ‘are not in the business of pronouncing that past
actions which have no demonstrable continuing effect were right or wrong.”” Id. at 53 (quoting
Spencer v. Kemna, 523 U.S. 1, 18 (1998)). Claims for such relief are thus equally appropriate for
dismissal on mootness and standing grounds as claims for injunctive relief.

Because the Acting Secretary reversed the challenged USCIS action, “[t]he controversy
here is at this point neither immediate nor real.” ACLUM, 705 at 54; Town of Portsmouth, 813
F.3d at 59. A judicial pronouncement regarding whether the challenged USCIS action lacked a
“reasoned basis,” Compl. 93, or was “based on impermissible animus,” id. {{ 95, 99-100, would
have no immediate effect on Defendants’ behavior. Accordingly, this is plainly a case where
“pronouncing whether [defendant’s] past actions were right or wrong, would be merely advisory.”
Eves v. LePage, 927 F.3d 575, 590 (1st Cir. 2019). Any adjudication, declaratory or otherwise, of

Plaintiff’s claim would not result in a “cessation of action.” Hewitt v. Helms, 482 U.S. 755, 761
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(1987) (explaining that “what makes [a judicial pronouncement] a proper judicial resolution of a
‘case or controversy’ rather than an advisory opinion—is in the settling of some dispute which
affects the behavior of the defendant towards the plaintiff”’) (emphasis in original). Nor would a
backward-looking judicial pronouncement meaningfully address Plaintiff’s fear that Defendants
might make some unspecified changes to deferred action in the future. “Whatever future disputes
may arise have not yet been and may never be adequately framed by their factual dimensions.” In
re Fin. Oversight & Mgmt. Bd. for Puerto Rico, 916 F.3d 98, 112 (1st Cir. 2019).

In sum, any opinion the Court might render concerning past harms (whether actual or
conjectural) would be advisory, and any opinion the Court might render concerning potential
future harms could only be speculative. Neither of these is a proper ground for the exercise of
Article 111 jurisdiction. See City of Los Angeles v. Lyons, 461 U.S. 95, 112 (1983) (discussing
limits on appropriateness of obtaining prospective injunctive relief in the context of law
enforcement activities); O ’Shea v. Littleton, 414 U.S. 488, 497 (1974) (“But it seems to us that
attempting to anticipate whether and when these respondents will be charged with crime and will
be made to appear before either petitioner takes us into the area of speculation and conjecture.”).

C. No Exception to the Mootness Doctrine Applies.

Contrary to Plaintiff’s assertion, see Joint Status Report at 2, the “voluntary cessation”
exception does not apply in this case.* This exception’s purpose is to prevent “a manipulative
litigant immunizing itself from suit indefinitely, altering its behavior long enough to secure a
dismissal and then reinstating it immediately after.” ACLUM, 705 F.3d at 54-55. It is rooted in

“the principle that a party should not be able to evade judicial review, or to defeat a judgment, by

4 Plaintiff has not argued that the mootness exception for events “capable of repetition but evading review” applies
here. It plainly does not. See ACLUM, 705 F.3d at 57 (exception applies only in “exceptional situations” where “(1)
the challenged action was in its duration too short to be fully litigated prior to its cessation or expiration, and (2) there
was a reasonable expectation that the same complaining party would be subjected to the same action again™).
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temporarily altering questionable behavior.” City News & Novelty, Inc. v. City of Waukesha, 531
U.S. 278, 284 n. 1 (2001). The exception does not apply here because (1) it is generally
inapplicable to government entities, which are afforded a presumption of good faith, (2) it does
not apply where the change occurred for reasons unrelated to the litigation, and (3) Plaintiff cannot
establish a reasonable expectation of recurrence of the challenged conduct.

First, there is no basis for the Court to conclude that Defendants are trying to game the
system by temporarily stopping allegedly wrongful conduct in order to avoid an unfavorable
judgment. Indeed, the opposite is presumptively true: Courts have routinely recognized that the
coordinate branches of government are presumed to act in good faith when altering their conduct
or changing policies or laws and have accordingly declined to apply the voluntary cessation
exception to mootness in such cases. See, e.g., Town of Portsmouth, 813 F.3d at 59 (invoking
presumption “that a state legislature enacts laws in good faith, . . . not with the improper motive
of mooting pending litigation”); Clarke v. United States, 915 F.2d 699, 705 (D.C. Cir. 1990) (en
banc) (observing that the voluntary cessation doctrine was designed to “prevent[] a private
defendant from manipulating the judicial process” and that it would be “inappropriate for the
courts either to impute such manipulative conduct to a coordinate branch of government, or to
apply against that branch a doctrine that appears to rest on the likelihood of a manipulative
purpose™).® Itis well-recognized that “withdrawal or alteration of administrative policies can moot
an attack on those policies.” Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d

1096, 1117 (10th Cir. 2010); see also Coliseum Square Ass'n v. Jackson, 465 F.3d 215, 246 (5th

5> Accord Sossamon v. Lone Star State of Tex., 560 F.3d 316, 32425 (5th Cir. 2009) (dismissing case as moot and
stating that “[w]ithout evidence to the contrary, we assume that formally announced changes to official governmental
policy are not mere litigation posturing”); Troiano v. Supervisor of Elections in Palm Beach Cnty, Fl., 382 F.3d 1276,
1285 (11th Cir. 2004) (“In short, this Court has consistently held that a challenge to a government policy that has been
unambiguously terminated will be moot in the absence of some reasonable basis to believe that the policy will be
reinstated if the suit is terminated.”).

10
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Cir. 2006) (“Corrective action by an agency can moot an issue.”).

Second, “the exception ordinarily does not apply where the voluntary cessation occurred
for reasons unrelated to the litigation.” Town of Portsmouth, 813 F.3d at 59 (holding that exception
did not apply because “there is no basis upon which to conclude that the state legislature repealed
[the statute] in order to make the present litigation moot™), affirming Town of Portsmouth, R.I., v.
Lewis, 62 F. Supp. 3d 233, 239 (D.R.l. 2014) (noting that the state “responded to an outpouring of
political and public pressure” rather than to the litigation). Here, the challenged USCIS decision
was reversed by the Acting Secretary of Homeland Security for governmental reasons after
conferring with the relevant DHS components. See Renaud Decl. Ex. 2. That September 18, 2019
decision was also made in light of substantial congressional scrutiny, including a September 11,
2019 hearing and requests for documents and more testimony. See Renaud Decl. { 22; Oct. 30
Hr’g Tr. at 4-5, 23-24. These provide straightforward “reasons unrelated to the litigation.” Town
of Portsmouth, 813 F.3d at 59. Plaintiff cannot carry its burden to show that the voluntary cessation
occurred “because of the litigation.” Sze v. INS, 153 F.3d 1005, 1008 (9th Cir. 1998) (cited with
approval by ACLUM, 705 F.3d at 55). The fact that the Acting Secretary’s decision occurred two
weeks after Plaintiff filed suit is merely “correlation” not “causation,” id., especially in light of the
reasons discussed above. See, e.g., Gutierrez v. DHS, No. 18-1958, 2019 WL 6219936, at *6
(D.D.C. Nov. 21, 2019) (agency action mooted claim, even though it came shortly after TRO
motion, absent evidence it occurred “because of the litigation™).

Third, invoking the exception “requires some reasonable expectation of recurrences of the
challenged conduct. Under circuit precedent, the voluntary cessation exception can be triggered
only when there is a reasonable expectation that the challenged conduct will be repeated following

dismissal of the case.” ACLUM, 705 F.3d at 55-56. No such expectation can be established here.

11
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After all, courts “give some weight” to the fact that “a cabinet member [has], as a matter of policy,
abandoned the prior practice.” Id. at 56. And the decisionmaker for the challenged USCIS action,
Mr. Cuccinelli, stated in sworn congressional testimony that, in light of the Acting Secretary’s
decision directing USCIS to resume processing deferred action requests, he does not “expect to
see any change [to the reinstated process] regardless of who the Secretary is.” Id. at 53. There are
no grounds upon which Plaintiff can show that deferred action is likely to change following
dismissal of this case. Moreover, a future alteration to deferred action would only be a
“recurrence” if it involved the same alleged aspects—Ilack of a reasoned basis and alleged
discriminatory animus. That is far too speculative to overcome the sworn testimony here. Cf.
Town of Portsmouth, 62 F. Supp. 3d at 239 (finding no reasonable expectation of recurrence where
plaintiff offered only “hypothetical and speculative prospect”).

In sum, Plaintiff’s claims are moot, no exceptions to the doctrine apply, and the case must
be dismissed for lack of subject matter jurisdiction.

1. Even If Not Moot, Plaintiff’s Claims Must Be Dismissed.

In addition to the fact that Plaintiff’s claims are not justiciable because they are now moot,
the Court lacks jurisdiction over Plaintiff’s APA claim and Plaintiff fails to state an equal
protection claim. For these additional reasons, the complaint must be dismissed.

A USCIS’s Challenged Decision is Committed to Agency Discretion by Law.

Count 1 of Plaintiff’s complaint must be dismissed because the APA does not permit
judicial review of agency actions “committed to agency discretion by law.” 5 U.S.C. § 701(a)(2).
This provision applies where “statutes are drawn in such broad terms that in a given case there is
no law to apply,” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971), and
“a court would have no meaningful standard against which to judge the agency’s exercise of

discretion,” Lincoln v. Vigil, 508 U.S. 182, 191 (1993).
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Section 701(a)(2) thus “precludes judicial review of . . . type[s] of administrative decisions
traditionally left to agency discretion.” Lincoln, 508 U.S. at 191. It “typically [applies] when
review involves foreign affairs, the military, or other areas in which the very act of reviewing may
impede the agency’s ability to carry out its functions.” Dugan v. Ramsay, 727 F.2d 192, 195 (1st
Cir. 1984). Courts have found it to preclude review, for example, of an agency’s decision not to
institute enforcement actions, Heckler v. Chaney, 470 U.S. 821, 831 (1985); Mass. Pub. Interest
Research Grp., Inc. v. Nuclear Regulatory Comm’n, 852 F.2d 9, 14 (1st Cir. 1988); an agency’s
determination of when to act on an immigrant’s application for adjustment of status, Touarsi v.
Mueller, 538 F. Supp. 2d 447, 452 (D. Mass. 2008); an agency’s discretion regarding whether to
enter DNA samples into an FBI database, Cowels v. FBI, 327 F. Supp. 3d 242, 249-50 (D. Mass.
2018), aff’d on other grounds, 936 F.3d 62 (1st Cir. 2019); and an agency’s allocation of funds
from a lump-sum appropriation, Lincoln, 508 U.S. at 192. The same is especially true of an agency
decision to end a discretionary practice of nonenforcement against removable individuals.

Chaney is most instructive. In Chaney, the Supreme Court considered a challenge to the
decision of the Food and Drug Administration (FDA) not to enforce the Federal Food, Drug, and
Cosmetic Act (FDCA), 21 U.S.C. 88 301 et seq., against the “unapproved use of approved drugs”
for capital punishment. Chaney, 470 U.S. at 824. The FDA had reasoned that it lacked jurisdiction
to bring such enforcement actions and that, even if it had jurisdiction, the agency would exercise
its “inherent” enforcement discretion to decline to do so. Id. The Supreme Court refused to subject
the agency’s decision to arbitrary-and-capricious review. Id. at 831.

The First Circuit has characterized Chaney as holding “that an agency’s decision not to
take requested action is presumptively unreviewable.” Mass. Public Interest Research Grp., 852

F.2d at 14; see also Chaney, 470 U.S. at 831 (observing that “an agency’s decision not to prosecute
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or enforce, whether through civil or criminal process,” is “generally committed to an agency’s
absolute discretion” and “unsuitab[le] for judicial review”). Chaney explained that a decision not
to enforce “often involves a complicated balancing of a number of factors which are peculiarly
within [the agency’s] expertise,” including “whether agency resources are best spent on this
violation or another” and whether enforcement in a particular scenario “best fits the agency’s
overall policies.” Chaney, 470 U.S. at 831. The Court also noted that when an agency declines to
enforce, it “generally does not exercise its coercive power over an individual’s liberty or property
rights, and thus does not infringe upon areas that courts often are called upon to protect.” Id. at
832. Accordingly, Chaney concluded that, absent a statute “circumscribing an agency’s power to
discriminate among issues or cases it will pursue,” the agency’s “exercise of enforcement power”
is “committed to agency discretion by law.” Id. at 833, 835.

USCIS’s (now-reversed) decision to stop considering non-military deferred action requests
is exactly the type of agency decision that is unsuitable for judicial review and therefore
“committed to agency discretion” under Section 701(a)(2). Like the decision to adopt a practice
of nonenforcement, the decision whether to retain such a practice “often involves a complicated
balancing” of factors that are “peculiarly within [the] expertise” of the agency, including
determining how the agency’s resources are best spent in light of its overall priorities. Chaney,
470 U.S. at 831. Likewise, a decision to end an existing nonenforcement practice will not, by
itself, bring to bear the agency’s coercive power over any individual; that will occur only if any
resulting enforcement proceeding leads to a final adverse order. Accordingly, absent a statutory
directive “otherwise circumscribing” DHS’s traditional discretion, there is no “law to apply” to
judge the Secretary’s exercise of his or her broad enforcement discretion. Chaney, 470 U.S. at

833-34. Nothing in the INA expressly or implicitly circumscribes the Secretary’s authority to
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decline to consider requests to exercise enforcement discretion before removal proceedings are
initiated.® Section 701(a)(1) therefore squarely applies.’

These principles of nonreviewability apply with particular force in the context of
enforcement of immigration laws. As the Supreme Court has observed, the “broad discretion
exercised by immigration officials” has become a “principal feature of the removal system.”
Arizonav. United States, 567 U.S. 387, 396 (2012). Moreover, courts cannot “ignore unmistakable
congressional efforts increasingly to insulate executive decision-making in the area of immigration
from judicial review.” Touarsi, 538 F. Supp. 2d at 451. In that context, the concerns inherent in
any challenge to prosecutorial discretion “are greatly magnified.” AADC, 525 U.S. at 490.
“Whereas in criminal proceedings the consequence of delay is merely to postpone the criminal’s
receipt of his just deserts,” a delay in the enforcement of immigration laws “permit[s] and
prolong[s] a continuing violation of United States law.” 1d. Congress’s particular concern for
these principles is underscored by the INA. Section 1252(g) of the INA channels “any cause or
claim by or on behalf of any alien arising from the decision or action . . . to commence proceedings,
adjudicate cases, or execute removal orders against any alien” into petitions for review of final
removal orders. 8 U.S.C. § 1252(g). And Section 1252(b)(9) likewise provides that “all questions
of law and fact . . . arising from any action taken or proceeding brought to remove an alien from
the United States under this subchapter” are subject only to “judicial review of a final order under
this section.” 8 U.S.C. 8 1252(b)(9) (emphasis added). The Court has previously recognized that

these provisions were “designed to give some measure of protection to ‘no deferred action’

6 Plaintiff argues that deferred action “has been ratified by regulation and statute,” Compl. {94, but such
acknowledgements that it can be an appropriate exercise of enforcement discretion do not make it required. Indeed,
USCIS’s action did not affect any form of deferred action that had an express statutory basis. See Renaud Decl. { 1.

" Indeed, like a decision to adopt a nonenforcement policy, an agency’s decision not to retain a prior practice of
nonenforcement is akin to changes of criminal prosecutorial discretion policies. Such discretion has never been
considered amenable to APA review. See, e.g., United States v. Armstrong, 517 U.S. 456, 464 (1996).
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decisions and similar discretionary determinations, providing that if they are reviewable at all, they
at least will not be made the bases for separate rounds of judicial intervention outside the
streamlined process that Congress has designed.” AADC, 525 U.S. at 485; see INS v. St. Cyr, 533
U.S. 289, 313 & n.37 (2001). The challenged USCIS action is the sort of “discretionary
determination” AADC, 525 U.S. at 485, that Congress intended to channel through the INA’s
carefully cabined review scheme. That statutory scheme confirms the importance Congress placed
on shielding DHS’s discretionary decisions from review, and reinforces why, even more than
individual discretionary decisions, immigration enforcement policy decisions such as the one
challenged here, are unreviewable under the APA as “committed to agency discretion by law.” 5
U.S.C. § 701(a)(2). Cf. Touarsi, 538 F. Supp. 2d at 452 (determining that adjustment-of-status
application process was committed to agency discretion, observing that “Congress has repeatedly
expressed an intention to restrict the federal judiciary's role in the immigration arena by amending
the [INA] to strip the federal courts of jurisdiction over various immigration-related matters”).

B. USCIS’s Action Did Not Violate Equal Protection.

Count 2 of Plaintiff’s complaint must be dismissed because USCIS’s action did not violate
the equal protection principles of the Fifth Amendment. Plaintiff contends that USCIS’s exercise
of enforcement discretion was motivated by discriminatory animus. Although review of this
constitutional claim is not foreclosed by the APA’s § 701(a)(2), see Webster v. Doe, 486 U.S. 592,
603-604 (1988); Chaney, 470 U.S. at 838, the claim fails to state a claim for multiple reasons.

Equal protection “is essentially a direction that all persons similarly situated should be
treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). “[F]or an
equal protection claim to survive a motion to dismiss, a plaintiff must allege facts plausibly
demonstrating that compared with others similarly situated, the plaintiff was selectively treated

based on impermissible considerations such as race.” Mulero-Carrillo v. Roman-Hernandez, 790
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F.3d 99, 106 (1st Cir. 2015); Pimentel v. City of Methuen, 323 F. Supp. 3d 255, 269 (D. Mass.
2018) (“To state an equal-protection claim, a plaintiff must show that she was treated differently
from others similarly situated based on impermissible considerations.”). Plaintiff has not alleged
that similarly situated individuals were treated differently, and therefore has failed to carry its
burden. See Rodriguez—Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15, 21 (1st Cir. 1999) (holding
that a plaintiff “bears the burden of showing that the individuals with whom he seeks to be
compared have been subject to the same standards and have engaged in the same conduct™).

Moreover, Plaintiff has not alleged that the challenged action in fact had a disparate impact
on specific races, ethnicities, or national origins. Nor does Plaintiff allege that the relevant
decisionmakers were aware of the demographics of the hundreds of affected individuals. See Nat’l
Amusements, Inc., v. Town of Dedham, 43 F.3d 731, 743 (1st Cir. 1995) (failure to allege that
decisionmakers were “aware at that time of the racial composition of [the affected population]” is
“fatal to a claim of intentional racial discrimination”). Cf. Oct. 30 Hr’g Tr. at 38-39 (stating that
Mr. Cuccinelli had not “read individual cases when making a procedural decision like that” and
that he did not know at the time about the specific cases raised by the congressman).®

Most importantly, a discriminatory-enforcement claim is not cognizable in the immigration
context. As the Court explained in AADC, “a selective prosecution claim is a rara avis.” 525 U.S.
at 489. Even in the ordinary criminal context, discriminatory-motive challenges to enforcement

discretion “invade a special province of the Executive” and “threaten([] to chill law enforcement

8 Regardless, given natural immigration patterns, the potential for any immigration policy to have a greater impact on
people of ethnicities significantly represented among the immigrant population is neither surprising nor illuminating
of the agency’s motives. If a broad-scale immigration decision’s impact on individuals of any particular ethnicity
were enough to state an equal protection claim, virtually any such decision could be challenged on that ground. See
Vill. of Arlington Heights v. Metro. Housing Dev. Corp., 429 U.S. 252, 266 (1977) (emphasizing that “cases are rare”
for which “a clear pattern, unexplainable on grounds other than race, emerges from the effect of the state action even
when the governing legislation appears neutral on its face”); McGuire v. Reilly, 386 F.3d 45, 63 (1st Cir. 2004)
(“[C]ourts have been loathe to infer intent from mere effect[.]”).
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by subjecting the prosecutor’s motives and decisionmaking to outside inquiry.” 1d. at 489-90. In
the immigration context, these concerns are “greatly magnified,” because a selective-prosecution
claim not only delays “just deserts,” but “permit[s] and prolong[s] a continuing violation” of law.
Id. at 490. Courts are also “ill equipped” to consider the authenticity or the adequacy of the
foreign-policy considerations that motivate such decisions. 1d. at491. For those reasons, although
the Court has “not rule[d] out the possibility of a rare case in which the alleged basis of
discrimination is so outrageous that the foregoing considerations can be overcome,” as a general
matter, “an alien unlawfully in this country has no constitutional right to assert selective
enforcement as a defense against his deportation.” Id. at 488, 491.

The principles set out in AADC apply with equal force to the “termination of deferred
action” allegedly motivated by animus regarding race, national origin, and disability. Compl.
11 99-100. A challenge to USCIS’s decision as motivated by a discriminatory purpose directly
implicates AADC’s concerns about inhibiting prosecutorial discretion, allowing continuing
violations of immigration law, and impacting foreign relations. See 525 U.S. at 490-91. Because
USCIS’s facially neutral ending of one nonenforcement practice—which did not impair DHS’s
ability to exercise enforcement discretion regarding whether to initiate the removal process or to
discontinue that process—is not the rare case where an exception to AADC may be warranted,
Plaintiff’s claim fails. Cf. Kandamar v. Gonzales, 464 F.3d 65, 73-74 (1st Cir. 2006) (holding that
“a claim of selective enforcement based on national origin is virtually precluded by [AADC]”).

In any event, even under the general equal protection standard articulated in Village of
Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252 (1977), Plaintiff
does not state a claim. None of the factors Plaintiff relies on, either alone or together, “state facts

sufficient to establish a claim to relief that is plausible on its face,” so the claim must be dismissed.
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See, e.g., Najas Realty LLC v. Seekonk Water Dist., 821 F.3d 134, 140, 144-45 (1st Cir. 2016).

First, one cannot find discriminatory intent for USCIS’s challenged action from unrelated
actions by other officials in the Executive Branch. See Compl. 1 81. Plaintiff specifically cites
Acting Secretary of Homeland Security Elaine Duke’s rescission of DACA in 2017;° Secretary of
Homeland Security Kirstjen Nielsen’s termination of temporary protected status (TPS) for
Salvadorans in 2018, see 83 Fed. Reg. 2654 (Jan. 18, 2018);%° and the Department of Defense’s
2017 changes to its Military Accessions Vital to the National Interest (MAVNI) program.!! See
Compl.  81. These actions by other officials occurring long before August 2019 have nothing to
do with USCIS’s action here. These do not constitute the ‘“historical background” of USCIS’s
decision. Arlington Heights, 429 U.S. at 267. And the government continues to defend each of
these actions in court; it would not be appropriate or efficient for the Court to conduct mini-trials
regarding these unrelated actions to determine whether they were discriminatory, let alone whether
they provide any basis to infer improper intent here. Cf. Lawson v. Graphic Packaging Int’l, Inc.,
549 F. App’x 253, 256 (5th Cir. 2013) (observing that plaintiff in discrimination case “may not
effectively force the employer to defend ‘mini-trials’ on other employees’ claims of discrimination
that are not probative on the issue of whether the plaintiff faced discrimination”).

Second, the alleged statements by the President, see Compl. §{ 82-83, are irrelevant both
because they have nothing to do with deferred action or the exercise of enforcement discretion in

the immigration context and because there is no basis to conclude that the President had anything

° The Supreme Court heard argument regarding the rescission of DACA on November 12, 2019. See DHS v. Regents
of the Univ. of Calif., No. 18-587; Trump v. NAACP, No. 18-588; McAleenan v. Vidal, No. 18-589.

10 |_itigation regarding termination of TPS for Salvadorans is pending before the Ninth Circuit and two district courts.
See Ramos v. Nielsen, No. 18-16981 (9th Cir.) (oral argument held Aug. 14, 2019); Centro Presente v. DHS, No. 18-
cv-10340-DJC (D. Mass.); Casa De Maryland, Inc. v. Trump, No. 18-cv-845-GJH (D. Md.).

11 Two cases remain pending regarding the October 2017 changes to the MAVNI program. See Kirwa v. U.S. Dep''t
of Defense, No. 17-1793 (D.D.C.); Nio v. DHS, No. 17-0998 (D.D.C.).
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to do with this decision. Mr. Cuccinelli testified that he made the decision, see Oct. 30 Hr’g Tr. at
24, 25, 32, on the basis of USCIS institutional concerns, see id. at 16, 50, 56.

Third, the statements Plaintiff has cobbled together do not suggest that Mr. Cuccinelli
himself harbors any discriminatory animus. His advocacy as a state legislator for the legal theory
that large scale illegal immigration constitutes an “invasion” under Article 4, Section 4 of the U.S.
Constitution, see Compl. § 85, is not evidence of animus. Nor is his defense of the “public charge”
rule promulgated by then-Acting Secretary Kevin McAleenan in August 2019. See 84 Fed. Reg.
41292 (Aug. 14, 2019). Mr. Cuccinelli explained in interviews that this regulation interpreted a
statutory requirement for new immigrants that has been in place since 1882. See USCIS, Public
Charge Provision of Immigration Law: A Brief Historical Background (link); 8 U.S.C.
8 1182(a)(4). His rapid-fire interaction with a news reporter on August 13, 2019 has been much
mischaracterized. See Compl. 1 86-87. In context, it is clear that he was not suggesting that the
race of immigrants mattered, but instead that immigrants could be considered “wretched” in the
terms of Emma Lazarus’s famous poem for reasons other than poverty.'?

In short, whether considered separately or collectively under either AADC or Arlington
Heights, Plaintiff’s allegations are wholly insufficient to show that USCIS acted with racial animus
in its (now-reversed) decision to stop considering certain deferred action requests before the

initiation of the removal process. Plaintiff’s equal protection claim fails as a matter of law.

12 In response to a reporter quoting lines from Emma Lazarus’s famous poem, including “Give me your tired, your
poor, . . . The wretched refuse of your teeming shore,” Mr. Cuccinelli commented “Well, of course, that poem was
referring back to people coming from Europe where they had class-based societies where people were considered
wretched if they weren’t in the right class, and it was introduced, it was written one year after the first federal public
charge rule was written.” See Excerpt from CNN Interview (Aug. 13, 2019 at 7:10pm) (emphasis added), available
at https://www.youtube.com/watch?v=Ks6t4eTegqU. See also Oct. 30 Hr’g Tr. at 36 (Mr. Cuccinelli testifying that
he did not think U.S. “immigration policy should treat immigrants from Europe differently from other immigrants
from other parts of the world.”).
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CONCLUSION

For the foregoing reasons, the Court should dismiss this case.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

IRISH INTERNATIONAL IMMIGRANT
CENTER, INC,,

V.

KENNETH THOMAS CUCCINELLI II,
Acting Director, U.S. Citizenship &
Immigration Services, et al.,

Plaintiff,

C.A. No. 19-CV-11880-IT

Defendants.
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DECLARATION OF DANIEL M. RENAUD

I, DANIEL M. RENAUD, pursuant to 28 U.S.C. § 1746, hereby declare as follows:

1.

I am currently the Associate Director of the Field Operations Directorate (FOD) within
U.S. Citizenship and Immigration Services (USCIS). In that capacity, I oversee the day-
to-day operations of USCIS offices that decide immigration benefit applications,
petitions, and requests, including naturalization and citizenship applications, through
written correspondence and in-person interviews. In addition, FOD is responsible for
making decisions on requests for both military and non-military deferred action. FOD
does not make decisions on requests for deferred action associated with Deferred Action
for Childhood Arrivals (DACA) or for deferred action requests required by statute or
regulation, such as those related to the Violence Against Women Act, T, or U
nonimmigrant classifications.

I have served as a federal immigration professional since 1988, beginning my career with
the Immigration and Naturalization Service (INS) as a Legalization Adjudicator.
Beginning in 1996, I have held various management positions. In 2008, I was appointed
the Director of the USCIS Vermont Service Center, and in 2012, I was appointed Deputy
Associate Director of FOD. I have been Associate Director of FOD since February 2015.

I submit this declaration in order to provide an overview of deferred action requests with
USCIS, and to describe how non-military deferred action requests have been processed
by FOD, both before August 7, 2019, and since that date.
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4. 1make the following declaration based on my personal knowledge and on information
made available to me in the performance of my official duties as Associate Director of
FOD.

Deferred Action Requests

5. Deferred action is a practice in which the Secretary of Homeland Security exercises
enforcement discretion to notify an alien of the agency’s decision to forbear from secking
the alien’s removal for a designated period. Deferred action requests are considered on a
case-by-case basis. Deferred action is not an immigration benefit or a form of
immigration relief. Deferred action does not provide lawful immigration status and it
does not excuse any periods of unlawful presence before or after the deferred action
period begins. Deferred action can be terminated at any time at the agency’s discretion.

6. USCIS FOD is the Directorate responsible for deciding the requests for deferred action at
issue in this litigation. FOD includes 88 field offices that are overseen by 16 district
offices, four regional offices, and a headquarters office, along with several field support
offices.

7. Some of the deferred action requests decided by FOD are submitted by certain enlistees
and certain family members of military personnel, veterans, or certain enlistees as
prescribed in the USCIS Policy Memorandum, PM-602-0114 (Nov. 23, 2016). For
purposes of this declaration, I have excluded discussion of those military requests and
refer to all other deferred action requests decided by FOD as “non-military deferred
action.”

8. USCIS employs an internal process for non-military deferred action requests, but does
not have a formal program or regulatory standards for considering requests. While many
requests for non-military deferred action are made on the basis of medical concerns or
family support, USCIS does not now, nor has it ever, operated a “medical” deferred

action program.

9. USCIS was formally delegated the authority to grant deferred action in 2003.
Historically, the number of requests for non-military deferred action has been low
compared to the number of applications or petitions FOD adjudicates. For example, in
January 2018, USCIS had roughly 1,500 requests for non-military deferred action
pending. By comparison, at that time FOD had roughly 734,000 applications for
naturalization pending.

Non-Military Deferred Action Processing Prior to August 7, 2019

10. Prior to August 7, 2019, requests for non-military deferred action were submitted in
writing with any supporting documentation to the USCIS field office with jurisdiction
over the requester’s residence. A single request could be made on behalf of an
individual’s entire family unit.
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11. Upon receipt of a non-military deferred action request, the field office then collected
relevant information, including request of the alien file (A-file) for the deferred action
seeker and any family members included in the request, scheduled an appointment for
fingerprinting if needed, and conducted an interview, if determined necessary.

12. USCIS personnel at the appropriate field office reviewed each request on a case-by-case
basis considering the totality of the circumstances. Those employees elevated their
recommendation on each individual request to the appropriate Field Office Director.

13. Both the Field Office Director and District Director reviewed each individual request and
made their own recommendations regarding the outcome of each request. Those
recommendations were then forwarded to the Regional Director who made the final
decision on each individual request for non-military deferred action.

14. If the Regional Director granted the request, the field office notified the requester of the
duration for which deferred action had been granted (up to two years) and provided
information on applying for work authorization.

15. If the Regional Director denied the request, the field office notified the requester that
their request had been denied and informed them of the earliest point at which removal
proceedings could be initiated. The denial of a deferred action request did not then, and
does not now, initiate removal proceedings or order the requester to take any specific
action.

16. If the requester was already in removal proceedings, USCIS did not accept the request for
review, but instead directed the requestor to contact U.S. Immigration and Customs
Enforcement (ICE).

17. Several years ago, guidance for the review of non-military deferred action requests was
added to the Consolidated Handbook of Adjudication Procedures (CHAP), an internal
procedural and operational resource widely utilized by FOD personnel. The transition to
the CHAP rendered obsolete the 2012 USCIS Standard Operating Procedures for
Handling Deferred Action Requests at USCIS Field Offices (SOP) referenced in
Plaintiff’s complaint, however, as described above, much of the substantive process
referenced in the SOP remains the same as in the current CHAP guidance.

The August 7, 2019 Non-Military Deferred Action Process Change

18. On August 7, 2019, USCIS directed field offices to no longer accept or consider requests
for non-military deferred action and to deny any pending requests.

19. Between August 7 and September 1, 2019, USCIS issued 424 denial letters related to
then-pending requests for non-military deferred action. During this time period, field
offices declined to accept new requests for non-military deferred action. In those
instances, USCIS issued letters explaining that new requests would not be accepted for
review.
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20. On September 2, 2019, USCIS announced that all requests for non-military deferred
action that had been pending on August 7, 2019 and had thereafter been denied would be
reopened and considered. See Exhibit 1, USCIS News Alert, Sept. 2, 2019. By
September 13, 2019, letters to that effect had been sent to each of the 424 requesters who
had received a denial letter.

21. Between September 2, 2019 and September 18, 2019, no decisions were made in any
pending non-military deferred action cases.

22. On September 11, 2019, 1 testified before the U.S. House of Representatives House
Oversight and Reform Committee regarding the August 7, 2019 determination, along
with Timothy S. Robbins, Acting Executive Associate Director for Enforcement and
Removal Operations, U.S. Immigration and Customs Enforcement (ICE), who explained
that DHS was conducting ongoing discussions regarding the path forward for deferred
action requests.

Non-Military Deferred Action Processing Since September 18, 2019

23. On September 18, 2019, after consultation with USCIS, ICE, and other relevant DHS
components, then Acting DHS Secretary Kevin McAleenan instructed USCIS to resume
consideration of non-military deferred action requests on a discretionary, case-by-case
basis, except as otherwise required by an applicable statute, regulation, or court order.
See Exhibit 2, Memorandum, Discretionary Use of Deferred Action by USCIS (Sept. 18,
2019).

24. USCIS elected to implement the September 18, 2019 memorandum using the same
process that was in place on August 6, 2019. Therefore, the process outlined in
paragraphs 10-16 above is the current process for USCIS consideration of requests for
non-military deferred action. Since resuming this process, Regional Directors have
collectively decided more than 110 deferred action requests.

25. As requested in the Acting DHS Secretary’s September 18, 2019 memorandum, USCIS
submitted an update on October 18, 2019, describing USCIS’s implementation of the
memorandum. See Exhibit 3, Email, Deferred Action 30 Day Update (Oct. 18, 2019).

Plaintiff’s Clients’ Deferred Action Requests

26. I understand that Irish International Immigrant Center (IIIC) stated in its Complaint filed
on September 5, 2019 that it “currently represents 19 individuals and families who have
or are in the process of applying for or seeking to renew deferred action based on serious
medical need.” I understand that IIIC further stated “[t]hese families comprise 33
individuals.” Iunderstand that IIIC declined to specifically identify those individuals and
families by A-number and name when asked by government counsel.
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27. Non-military deferred action requests represent a small portion of the work FOD
completes daily. Non-military deferred action requests do not require submission of any
fees or any specific USCIS forms. For those reasons, among others, data collection and
tracking mechanisms that are typically available for other USCIS applications and
petitions are not in place for non-military deferred action requests. Non-military deferred
action requests are placed in hard-copy form in A-files. A-files are stored in hard-copy in
various locations across the country depending on where in the adjudicative process the
request for non-military deferred action is. The transfer of A-files from one location to
another can take anywhere from several days to several weeks and those files are
inaccessible while in transit.

28. Review of each and every A-file for all deferred action requestors exclusively in order to
identify IIIC clients would require a substantial allocation of limited agency resources
which would be better allocated instead toward substantive review of deferred action
requests.

29. USCIS is unable to provide specific details concerning the case status of each of IIIC’s
clients with pending requests for non-military deferred action without IIIC providing A-
numbers related to those individual clients. IIIC has not provided USCIS with that
identifying information.

30. Should IIIC be willing to provide the A-numbers and names associated with its clients’
pending non-military deferred action requests, USCIS will be able to provide the Court
with a report of how many requests remain pending.

* ok k%

Pursuant to 28 U.S.C. § 1746 I declare under penalty of perjury that the foregoing is true and
correct. Executed this 8 day of February, 2020 in Washington, D.C.

DWW nawd

DANIEL M. RENAUD
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U.S. Citizenship and
Immigration Services

USCIS Re-Opens Previously Pending Deferral Requests

Today, U.S. Citizenship & Immigration Services announced it will reopen non-military deferred
action cases that were pending on August 7. Letters will be sent this week re-opening all cases
that were pending on August 7.

On August 7, USCIS stopped its consideration of deferred action for non-military requestors. At
that time, USCIS sent out letters informing those who had requested deferred action that
USCIS was no longer entertaining such requests. Deferred action is a discretionary
determination to defer the deportation of an individual who is illegally present in the United
States as an act of prosecutorial discretion on a case-by-case basis. Those denied requests
that were pending on August 7 did not have removal orders pending, and have not been
targeted for deportation.

While limiting USCIS’ role in deferred action is appropriate, USCIS will complete the caseload
that was pending on August 7.

As USCIS’ deferred action caseload is reduced, the career employees who decide such cases
will be more available to address other types of legal immigration applications on a more
efficient basis.

Deferred action related to military members and DACA was not affected by the August 7 action,
and consideration of such cases is ongoing.

By way of background, “deferred action” is a discretionary decision to temporarily postpone
the removal from the United States of a person who is illegally present. In the deferred action
determinations at issue here, the Department of Homeland Security will make case-by-case,
discretionary decisions based on the totality of the evidence and circumstances. Such cases
will be decided based on the discretion of career USCIS employees, including but not limited to
considerations similar to the Department of State’s consideration of B-2 visas when such visas
are requested for medical purposes. Deferred action does not grant an alien lawful
immigration status, nor does it excuse any past or future periods of unlawful presence.

For more information on USCIS and our programs, please visit uscis.gov or follow us on Twitter
(@uscis), Instagram (/uscis), YouTube (/uscis), Facebook (/uscis), and LinkedIn (/uscis).

Last Reviewed/Updated: 09/02/2019

https://www.uscis.gov/news/alerts/uscis-re-opens-previously-pending-deferral-requests 1/22/2020
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September 18, 2019

MEMORANDUM FOR: Kenneth T. Cuccinelli Il
Acting Director
U.S. Citizenship and Immigration Services

FROM: Kevin K. McAleenan %\
Acting Secretary

SUBJECT: Discretionary Use of Deferred Action by USCIS

Purpose

The purpose of this memorandum is to provide direction regarding the discretionary use of deferred
action by United States Citizenship and Immigration Services (USCIS).

Background

Deferred action ““is a practice in which the Secretary exercise[s] enforcement discretion to notify an
alien of the agency’s decision to forbear from secking the alien’s removal for a designated period.”!
In 2003, the Secretary of Homeland Security delegated to the Director of USCIS the authority to
grant deferred action. Since then, that authority has been used on a case-by-case basis, although it
has been used on a categorical basis for specific populations, as in the cases of Deferred Action for
Childhood Arrivals and deferred action for certain military members and their families.?

| understand that, beginning on or about August 8, 2019, USCIS issued approximately 400 letters
(“denial letters™) to aliens informing them that their requests for deferred action had been denied on
the basis that USCIS “no longer consider[s] deferred action requests, except those made according to
the U.S. Department of Homeland Security (DHS) policies for certain military members, enlistees,
and their families.” The denial letters advised recipients that if they were in the United States
contrary to law, and they did not depart the United States, a Notice to Appear may be issued.

! DHS v. Regents of the Univ. of Cal., No. 18-587, Br. for Pets. (Aug. 19, 2019) (citing Reno v. Am.-Arab Anti-
Discrimination Comm, 525 U.S. 471, 484 (1999)).

2 Unlike the deferred action at issue, military deferred action was the result of several memoranda issued in 2013, 2014,
and 2016, as well as a form change and Policy Memorandum cleared by the Office of Management and Budget in 2017.

3 The issuance of denial letters did not affect deferred action requests processed at USCIS service centers pursuant to an
applicable statute, regulation, or court order (such as Violence Against Women Act deferred action and deferred action
related to the waiting list for U nonimmigrant status). The use of deferred action in such instances shall continue to be
carried out in accordance with the applicable authority.
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On September 2, 2019, USCIS announced that all requests for non-military deferred action pending
on August 7, 2019, would be re-opened and considered.* As of September 13, 2019, letters advising
that cases were reopened have been sent to all aliens who received a denial letter as described above.

| am committed to restoring integrity to the immigration system, particularly in areas of law that
have been improperly interpreted in the past. However, given the complexities and wide range of
circumstances to which the law must be applied, it is also necessary and proper to maintain
executive branch discretion—particularly where such discretion is appropriately and fairly exercised
on a case-by-case basis.

Directives
In light of the foregoing, I hereby direct the following:

1. The Acting Director of USCIS shall ensure that, effective immediately, USCIS resumes its
consideration of non-military deferred action requests on a discretionary, case-by-case basis,
except as otherwise required by an applicable statute, regulation, or court order.

2. When implementing the above directive, the Acting Director of USCIS shall ensure that the
procedure for considering and responding to deferred action requests is consistent throughout
USCIS and that discretionary, case-by-case deferred action is granted only based on compelling
facts and circumstances.

3. The Acting Director of USCIS shall, 30 days after the date of this memorandum, transmit to me
an update regarding the implementation of the above directives, and, 180 days after the date of
this memorandum, a report containing both a further status update and recommendations for
strengthening the deferred action process.

4 USCIS, DHS, USCIS Re-Opens Previously Pending Deferral Requests, Sept. 2, 2019,
https://www.uscis.gov/news/alerts/uscis-re-opens-previously-pending-deferral-requests.
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EXHIBIT
From: Cuccinelli, Ken 3
To:
Cc: Wales, Brandon; Bovd, Valerie; Glabe, Scott: Ries, Lora L
Subject: Deferred Action 30 Day Update
Date: Friday, October 18, 2019 5:11:03 PM
Attachments: i

Mr. Secretary,

Pursuant to your deferred action decision memo of September 18, 2019, | am providing a
summary of actions taken in the last 30 days.

First and foremost, USCIS has fully complied with your instructions to recommence deciding
requests for deferred action in place prior to August 7, 2012, As such, USCIS Field Operations
currently is reviewing all reopened requests for deferred action, as well as processing the new
requests that have come in since USCIS resumed accepting requests.

For the reopened cases (those denied between August 7 and September 3rd), FOD has been
recalling the relevant alien files from the National Records Center, completing the required
background checks, and in some instances, updating the information necessary to make a

7th, recommendations for the approval

decision. Per the procedures in place prior to August
or denial of particular cases are being made by the local Field Offices and routed to the
Regional Directors for final review and concurrence or non-concurrence of the initial

recommendation.

To date, there are approximately 900 non-military requests pending, of which 791 were
pending before cases were denied. USCIS has not issued new denials, but will begin to do so,
as appropriate, using the attached denial template letter. One request for deferred action has
been approved since USCIS recpened cases. Field Operations expects that significant progress
will made on the pending workload in the next 90-120 days.

Finally, USCIS has been working to comply with congressional requests and a subpoena for
documents and provided a witness to testify before the House Committee on Oversight and
Reform on September 11th. | plan to testify next Thursday, October 24, pursuant to the

Committee’s request.
Please let me know if you have any additional questions.

Sincerely,
Ken Cuccinelli
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Secretary

U.S. Department of Homeland Security
Washington, DC 20528

Homeland
Security

September 18, 2019

MEMORANDUM FOR: Kenneth T. Cuccinelli I
Acting Director
U.S. Citizenship and Immigration Services

FROM: Kevin K. McAleenan %\

Acting Secretary

SUBJECT: Discretionary Use of Deferred Action by USCIS

Purpose

The purpose of this memorandum is to provide direction regarding the discretionary use of deferred
action by United States Citizenship and Immigration Services (USCIS).

Background

Deferred action “is a practice in which the Secretary exercise[s] enforcement discretion to notify an
alien of the agency’s decision to forbear from seeking the alien’s removal for a designated period.”!
In 2003, the Secretary of Homeland Security delegated to the Director of USCIS the authority to
grant deferred action. Since then, that authority has been used on a case-by-case basis, although it
has been used on a categorical basis for specific populations, as in the cases of Deferred Action for
Childhood Arrivals and deferred action for certain military members and their families.?

I understand that, beginning on or about August 8, 2019, USCIS issued approximately 400 letters
(“denial letters™) to aliens informing them that their requests for deferred action had been denied on
the basis that USCIS “no longer consider[s] deferred action requests, except those made according to
the U.S. Department of Homeland Security (DHS) policies for certain military members, enlistees,
and their families.” The denial letters advised recipients that if they were in the United States
contrary to law, and they did not depart the United States, a Notice to Appear may be issued.’

! DHS v. Regents of the Univ. of Cal., No. 18-587, Br. for Pets. (Aug. 19, 2019) (citing Reno v. Am.-Arab Anti-
Discrimination Comm, 525 U.S. 471, 484 (1999)).

2 Unlike the deferred action at issue, military deferred action was the result of several memoranda issued in 2013, 2014,
and 2016, as well as a form change and Policy Memorandum cleared by the Office of Management and Budget in 2017.

® The issuance of denial letters did not affect deferred action requests processed at USCIS service centers pursuant to an
applicable statute, regulation, or court order (such as Violence Against Women Act deferred action and deferred action
related to the waiting list for U nonimmigrant status). The use of deferred action in such instances shall continue to be
carried out in accordance with the applicable authority.
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On September 2, 2019, USCIS announced that all requests for non-military deferred action pending
on August 7, 2019, would be re-opened and considered.” As of September 13, 2019, letters advising
that cases were reopened have been sent to all aliens who received a denial letter as described above.

I am committed to restoring integrity to the immigration system, particularly in areas of law that
have been improperly interpreted in the past. However, given the complexities and wide range of
circumstances to which the law must be applied, it is also necessary and proper to maintain
executive branch discretion—particularly where such discretion is appropriately and fairly exercised
on a case-by-case basis.

Directives
In light of the foregoing, I hereby direct the following:

1. The Acting Director of USCIS shall ensure that, effective immediately, USCIS resumes its
consideration of non-military deferred action requests on a discretionary, case-by-case basis,
except as otherwise required by an applicable statute, regulation, or court order.

2. When implementing the above directive, the Acting Director of USCIS shall ensure that the
procedure for considering and responding to deferred action requests is consistent throughout
USCIS and that discretionary, case-by-case deferred action is granted only based on compelling
facts and circumstances.

3. The Acting Director of USCIS shall, 30 days after the date of this memorandum, transmit to me
an update regarding the implementation of the above directives, and, 180 days after the date of
this memorandum, a report containing both a further status update and recommendations for
strengthening the deferred action process.

4 USCIS, DIS, USCIS Re-Opens Previously Pending Deferral Requests, Sept. 2, 2019,
https://www.uscis.gov/news/alerts/uscis-re-opens-previously-pending -deferral-requests.
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U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Field Office

Date Address

City State, Zip

T
SATARTL

U.S. Citizenship

NAME .) and Immigration
ADDRESS v oervices
CITY, ST 99999 ANUMBER
US
Denial Notice
Dear N
[ 1:

You requested that U.S Citizenship and Immigration Services (USCIS) make a discretionary
determination to defer your removal from the United States.

Our records show that you are currently in immigration removal proceedings, therefore USCIS
will not consider your request for deferred action and has determined that you must direct your
request for deferred action to U.S. Immigration and Customs Enforcement (ICE). During
removal proceedings, an alien can make his or her case before an Immigration Judge or ICE.

If you require additional assistance, we invite you to visit our website at www.uscis.gov or
contact the USCIS Contact Center at 1-800-375-5283.

Sincerely,

[ |
Field Office Director

Officer: LAOOOO
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U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services

Field Office
Date Address

City State, Zip

‘Ne3y. U.S.Citizenship
NAME .__f@-‘[. and Immigration
ADDRESS \—/ Services
CITY, ST 99999 ANUMBER
US
Denial Notice

Dear [ N

« ____________________________|i

You requested that U.S. Citizenship and Immigration Services (USCIS) make a discretionary
determination to defer your removal from the United States.

Deferred action is an exercise of prosecutorial discretion that defers removal of an alien from the
United States for a certain period of time. As in all deferred action determinations, the
Department of Homeland Security will make case-by-case, discretionary decisions based on the
totality of the evidence and circumstances. Deferred action is not a programmatic benefit, does
not grant an alien lawful immigration status, and does not excuse any past or future periods of
unlawful presence. Deferred action on removal can be terminated at any time at the
Department’s discretion.

USCIS has determined that vour request does not warrant a favorable exercise of
discretion. Therefore, your request for deferred action has been denied.

The evidence of record shows that, when you submitted your request, you were present in the
United States contrary to law. You are not authorized to remain in the United States. To review
information regarding your period of authorized stay, check travel compliance, or find
information on how to validate your departure from the United States with Customs and Border
Protection (CBP), please see (https://194.cbp.dhs. gov/I94/#/home).

If you remain in the United States contrary to law and are issued a Notice to Appear
commencing removal proceedings, you may seek deferred action or alternate forms of relief
during vour removal proceedings.

If you require additional assistance, we invite you to visit our website at www.uscis. gov or
contact the USCIS Contact Center at 1-800-375-5283.

Sincerely,
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L
Field Office Director

Officer: LAOOOO
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WILLIAM LACY CLAY, D-MO.

CAROLYN B. MALONEY, D-N.Y.

DEBBIE WASSERMAN SCHULTZ, D-FLA.
JIMMY GOMEZ, D-CALIF.

ROBIN KELLY, D-ILL.

ALEXANDRIA OCASIO-CORTEZ, D-N.Y.
AYANNA PRESSLEY, D-MASS.

DEL. ELEANOR HOLMES NORTON, D-D.C.

REP.
REP.
REP.
REP.
REP.
REP.
REP.
REP.
REP.
REP.
REP.
REP.

CHIP ROY, R-TEXAS, RANKING MEMBER
THOMAS MASSIE, R-KY.
MICHAEL CLOUD, R-TEXAS
JODY B. HICE, R-GA.

MARK MEADOWS, R-N.C.

CAROL MILLER, R-W.V.
JIMJORDAN, R-CHIO, EX OFFICIO
FRED KELLER, R-PENN.

HARLEY ROUDA, D-CALIF.

JIM COOPER, D-TENN.

MARK DESAULNIER, D-CALIF.
GLENN GROTHMAN, R-WIS.

WITNESSES:

MR. KEN CUCCINELLI, ACTING DIRECTOR, U.S. CITIZENSHIP AND
IMMIGRATION SERVICES, U.S. DEPARTMENT OF HOMELAND SECURITY
MR. MATTHEW T. ALBENCE, ACTING DIRECTOR, U.S. IMMIGRATION AND
CUSTOMS ENFORCEMENT, U.S. DEPARTMENT OF HOMELAND SECURITY
(CORRECTED COPY: ADDS TO SPEAKERS LIST)

RASKIN: Good morning, everyone. Thank you all for joining us here today. The subcommittee will
come to order.

Without objection, the chair is authorized to declare a recess of the committee at any time.
© 2019 BGOV LLC All Rights Reserved

Page 2 of 66
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Today's hearing will examine the administration's decision to deport children with critical illnesses, a
decision that was recently reversed, following public outrage and pressure from this subcommittee.

I will now recognize myself for five minutes to give an opening statement, and then | will turn to the
ranking member.

We are here to get to the bottom of the administration's mysterious campaign to deport critically ill
children and their families. It appears that this policy has thankfully been reversed, after Congress and
the American people rose up in an outcry at the cold inhumanity on display in this policy.

| am going to treat this hearing as not only in honor of the memory of our late beloved chairman, Elijah
Cummings, but as a hearing in direct pursuit of a policy objective that was close to his heart.

RASKIN: The threatened deportation of sick children was such an outrage to Chairman Cummings
that his very last official act, before his death, was to issue subpoenas to hold the administration to
account. On Wednesday, in the waning hours of his life, through all of his pain and difficulty, Chairman
Cummings recognized the indelible stain that this policy would leave on our nation and he made
holding the government accountable his final official act. And we now have a sacred obligation to
follow through on his subpoenas to make sure that we defend some of the most vulnerable people on
the planet: sick children who have come as strangers to our lands to seek medical assistance.

So to our witnesses today, | want to be clear: This subcommittee intends to follow through on
Chairman Cummings's promise to unearth the truth behind this policy and is -- desire to ensure that the
policy's truly reversed and that our government treats people in this category with the dignity that they
deserve. Not only to the -- do we owe that to our late beloved chairman, but we owe it to Maria Isabel
Bueso, to Jonathan Sanchez, to Serena Badea and all of the immigrants whose health and whose
lives were threatened by the policy implemented by USCIS.

USCIS must explain first what the current policy is on deferred action. It cannot keep the process
shrouded in secrecy while these kids wait to hear their fate.

If we could go to the slide -- on September 18th, acting Secretary of Homeland Security Kevin
McAleenan and ordered the acting director, Mr. Cuccinelli, who's with us here today, to, quote, "ensure
that effective immediately, USCIS resumes its consideration of non-military deferred action request on
a discretionary case-by-case basis." It is unclear whether USCIS has actually granted relief to anyone
since reversing course. He further ordered USCIS to, quote, "ensure that the procedure for considering
and responding to deferred action requests is consistent throughout USCIS, and that discretionary
case-by-case deferred action is granted only based on compelling facts and circumstances."

© 2019 BGOV LLC All Rights Reserved Page 3 of 66
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What exactly does this mean? What is the problem that USCIS is trying to fix? What changes are being
considered? Will any outside stakeholder -- stakeholders be consulted? We want to have maximum
transparency to ensure that USCIS is not imposing unreasonable requirements on immigrants who
deserve our attention and our mercy.

In the meantime, USCIS should explain what will happen to people whose prior deferrals have expired
while their renewals are still under review. We've heard from the family of a 12-year-old boy with an
incurable condition that could cause him to bleed to death if he's not treated correctly. Both of his
parents applied in March to renew their deferrals, but have been waiting for months without any
decision at all. His father's deferral expired in August. His mother's deferral expires in January. Without
a deferral, neither parent would be authorized to stay or work in the United States, threatening their
ability to support and care for their sick son.

So what does USCIS recommend families like his do while the agency is trying to decide how to
reinstate deferred action? How many more people are stuck in this kind of limbo, and what will we do
to protect them? We want basic answers to these questions, and we come here not in any kind of
"gotcha" spirit. We just want to deal with a very serious problem that was brought to our committee.

The ongoing confusion regarding deferred action reflects the same kind of chaos that apparently
produced this policy in the first place, and that prompted our last hearing and for which the
administration, | hope, today will provide us answers. What little we've been able to learn about how
this policy came to be indicates that it was undertaken in haste, without any effort to ascertain what its
health- and life-threatening effects would be on the people affected.

RASKIN: At our hearing in September, we heard the compelling stories of people who were directly
harmed by the policy: Isabel Bueso, a 24-year-old woman suffering from a rare disease, testified that
deportation would be, quote, "a death sentence for me." She told us, "l want to live. I'm a human being
with hopes and dreams in my life."

Jonathan Sanchez, a 16-year-old suffering from cystic fibrosis, which is a disease that affects people in
my family. Jonathan Sanchez told us that, upon learning he was facing deportation, he broke down in
tears, pleading, quote, "l do not want to die. | don't want to die. If | go back to Honduras now, | will die."
In his words, quote, "It is incredibly unfair to kick out sick kids who are in the hospital or at home, taking
treatments, and who are just trying to have better opportunities to live."

It's obvious from the testimony that USCIS either did not realize what the real-world implications of its
policy would be, or it knew and decided to go ahead anyway. Either reality, | think, would be damning.
But the effects on Maria and Jonathan would have been entirely foreseeable if USCIS has sought
public feedback before instituting the new policy. According to USCIS, it failed to consult a single
external stakeholder before jeopardizing these families.

© 2019 BGOV LLC All Rights Reserved Page 4 of 66
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Making matters worse, USCIS did not even issue any public announcement about the policy or
provide any guidance to people in Maria and Jonathan's situation, or any of the critically ill children
and their families about what would come next and what they should be doing.

Why not? What was the reason for the secrecy and the surprise? Is it USCIS' practice to implement
massive policy shifts like this without providing public notice?

Sadly, the threatened deportation of sick kids is just one example of this administration's mistreatment
of immigrant children. It is not the only one. USCIS in particular has engaged in a pattern of developing
policies that endanger children.

Since, Mr. Cuccinelli, you took office, USCIS has eliminated automatic citizenship for some children of
U.S. soldiers stationed overseas, introduced new barriers for immigrant kids fleeing domestic abuse in
their home countries, and rolled out a public charge rule that has scared many parents into removing
their children from essential health and nutrition services.

Each of these acts is an affront to the central tenet of Chairman Cummings' philosophy, that children
are the living messengers that we send forward to a future that we ourselves will never see. The last
hearing that Chairman Cummings attended was©ur September 11th hearing on thisissue.

Treating children with dignity was so important to him that he made a point to come down from
Baltimore, despite his advanced failing health. At that hearing, Elijah said, quote, "l really do think that
we are in a moral situation. People are striving to live, they are trying to breathe the air of our country.
They're trying to be better, they're trying to be healthy."

Chairman Cummings, who himself was striving to live at that moment, trying to be healthy, wanted
these children to have the same access to medical treatment that he did. We will honor the chairman's
memory and the humanity of all those seeking deferred action by remaining vigilant, conducting
rigorous oversight and working to guarantee that this administration treats immigrants with the dignity
that they deserve.

| welcome today's witnesses -- Mr. Cuccinelli, Mr. Albence -- we are delighted that you came today, but
we want to make sure that we see no further bureaucratic stonewalling and confusion on these
matters. We want clarity, we're here for answers and we will not stop until we get them. We thank you
for coming.

And I'm now delighted to recognize the distinguished ranking member of our committee, Mr. Roy.

RQOY: Thank you, Mr. Chairman.

© 2019 BGOV LLC All Rights Reserved Page 5 of 66
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We could fund ICE and Border Patrol properly. We could find ICE at the level that President Obama
asked for, upwards of a billion dollars that he asked for to deal with the unaccompanied alien children
that were coming in 2014 and 2015, and yet we only got $200 billion for ICE in June after demanding
to get a supplemental vote, and that $200 billion was constrained in not being able to use.

This hearing today is about an issue that affects 900 people for whom we have great sympathy, and
we ought to address the issue. But on an average day this year, that is three times less than the total
number of crossing during one Border Patrol shift. Think about that: one Border Patrol shift. Today,

CBP apprehends roughly 1,400 migrants a day. On an average day in May, that number was 5,000.

If the chairman wants to address the facts that these deferrals are not actual programs and are
prosecutorial discretion, let's discuss that and figure out a system that will work, and that we can work
together to try to figure that out, but I'd love to do that in the context of our very, very broken immigration
system and border security.

Thank you, Mr. Chairman.

RASKIN: Mr. Roy, thank you for your very thoughtful remarks, and as always, I'm very eager to work
with you and all of our colleagues on comprehensive immigration reform. But you correctly delineate
what the object of today's hearing is, which is to focus on this question, and we're going to do it, and |
think -- I'm hope -- very hopeful we'll get the answers that we need and we can move on to work on
other stuff.

There are several members of the committee who have come today both out of their -- their interest in
the subject, but also in a tribute to Chairman Cummings. So without objection, | would waive them on.
Mr. Rouda, Mr. Cooper and Mr. DeSaulnier are members of the broader committee who are joining
those of us on the subcommittee, including Ms. Kelly and Mr. Gomez who've arrived over here.

And also, thank you, Mr. Roy for telling us about Mr. Hice's father. | was not aware of that. Our prayers
and our thoughts go out to him. It seems like we're just going to too many funerals these days, but
we're -- we're sending him the strength and encouragement.

All right, with that, | want to formally welcome our witnesses today: Ken Cuccinelli, who's the acting
director of the U.S. Citizenship and Immigration Services at the Homeland Security. Welcome, Mr.
Cuccinelli; and Matthew Albence, who's the acting director of the U.S. Immigration and Customs
Enforcement, ICE, at the U.S. Department of Homeland -- Homeland Security. If the withnesses would
kindly rise and raise their right hands, | will begin by swearing you in.

Do you swear or affirm the testimony you're about to give is the truth, the whole truth and nothing but
the truth, so help you God?
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Then let the record show the witnesses have answered in the affirmative. Thank you. You may be
seated. Please speak directly into microphones. Without objection, any written -- written statements
you brought with you or that you decide to provide will be made part of our record.

And with that, Mr. Cuccinelli, you're now recognized to give an oral presentation of your testimony.

CUCCINELLI: Good morning, Chairman Raskin, Ranking Member Roy and distinguished members of
the subcommittee.

First, | want to express my condolences on the passing of Chairman Cummings, and | appreciate his
dedication to representing the people of Maryland's 7th District for 23 years.

My name is Ken Cuccinelli. I'm the acting director of the United States Citizenship and Immigration
Services. USCIS administers the nation's lawful immigration system. The agency's mission is to

safeguard the integrity and promise of that system by efficiently and fairly adjudicating requests for
immigration benefits while protecting Americans, securing the homeland and honoring our values.

| can see -- | can tell you that I'm extremely proud of the work and professionalism | see every day by
the employees at USCIS in service to America. In fiscal year 2019, just ended, USCIS achieved many
of President Trump's goals to make our immigration system work better for America. As an agency,
we've tirelessly worked hand-in-hand with our fellow DHS components to answer President Trump's
call to address the ongoing crisis at our southern border.

We've taken significant steps to mitigate the loopholes in our asylum system, particularly in the
absence of congressional action, combating fraudulent and frivolous claims and strengthening the
protections we have in place to preserve humanitarian assistance for those truly eligible for it.

The workload USCIS faces each year is staggering. In fiscal year 2019, we adjudicated nearly seven
and a half million requests for immigration benefits, a 14 percent over -- increase over the previous
fiscal year, and that is with only a 2 percent increase in fee income, demonstrating improved cost-
effectiveness even as we face many challenges.

CUCCINELLI: This workload represents the full spectrum of immigration benefits that our laws provide
to those seeking to come to the United States, temporarily or permanently, and those who seek to
become citizens of this nation. Last year, USCIS naturalized 833,000 new U.S. citizens, the most in
more than a decade.

Deferred action is the exercise of discretion to defer removal action on a case-by-case basis against
an alien for a certain period of time. Deferred action is not an immigration benefit or a specific form of
relief, does not provide lawful immigration status and does not excuse any past or future periods of
unlawful presence.
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Importantly, deferred action can be terminated at any time at the agency's discretion. Historically,
USCIS does not receive many nonmilitary, non-DACA deferred action requests. For the past few
years, USCIS has received approximately a thousand such requests annually.

Some of these requests are for family support or medical issues. This has frequently been incorrectly
reported or mischaracterized by the media and some in Congress as a medical deferred action
program. To be clear, DHS does not and has never administered a medical deferred action program.
Only Congress can provide permanent immigration relief to an entire class of aliens.

Deferred action is a practice in which the secretary exercises enforcement discretion to notify an alien
of the agency's decision to forebear from seeking the alien's removal for a designated period of time.
However, USCIS does not enforce orders of removal, thus to better align USCIS with its mission of
administering our nation's lawful immigration system.

On August 7th, USCIS determined that its field offices would no longer accept nonmilitary requests for
deferred action. This redirection of agency resources did not affect DACA, which remains in effect
according to the nationwide injunction, while cases go through the court system.

It also did not affect other deferred action request processes at USCIS service centers under statute, or
other policies, regulations or court orders.

On September 2nd, USCIS announced that the agency would reopen previously pending nonmilitary
deferred action requests. Further,on September 18th; acting Secretary McAleenan directed USCIS to
resume consideration of nonmilitary deferred action requests on a discretionary case-by-case basis,
except as otherwise required by an applicable statue, regulation or court order.

The acting secretary further directed USCIS to ensure that the procedure for considering and
responding to deferred action requests is consistent throughout USCIS, and that discretionary case-by-
case deferred action is granted only based on compelling facts and circumstances.

All cases that were denied around August 7th, 2019 have now been reopened and are being
considered, pursuant to the acting secretary's September 18th directive. And that concludes my
statement. Thank you.

ALBENCE: Good morning, Chairman Raskin, Ranking Member Roy and distinguished members of
the subcommittee. | also want to express my condolences on the passing of Chairman Cummings.

As you know, on September 11th, 2019, ICE testified on this matter before this committee. At the time
of that hearing, the ICE witness, the acting executive associate director for Enforcement and Removal
Operations, Tim Robbins, stated that he was not aware of anyone at ICE being involved in the
decision to end the program.
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He further explained that ICE lacks any program or mechanics to consider affirmative deferred action
requests, but described the variety of ways that ICE does utilize its discretion, as appropriate, on a
case by case basis, throughout the immigration enforcement process.

Contrary to claims made by this committee and the media about the willingness to answer questions
during that hearing, the only questions our witness declined to answer regarded possible future
actions being considered by the acting secretary of Homeland Security, and questions related to
internal USCIS issues, of which he had no knowledge.

And as the committee is aware, within a few days of the hearing, Acting Secretary McAleenan directed
USCIS to resume consideration of nonmilitary deferred action requests on a discretionary case by
case basis.

In addition to our previous testimony, ICE provided several responses to several follow-up questions
from that hearing to the committee in a letter on September 24th, 2019. In another letter, dated October
15th, 2019, DHS further clarified that ICE had no partin USCIS' previous decision.

So even though ICE's discretionary abilities are not at issue here today, and as USCIS has resumed
consideration of these requests, a process in which ICE is not involved, | am here today and prepared
to answer questions you may have regarding ICE's role or, more specifically, lack thereof, in this
matter.

However, | want to clearly state that | believe this continued repetition of inaccurate information does a
tremendous disservice to the dedicated professional men and women of ICE and, just as importantly, it
does a disservice to the American public, who deserve transparency and facts regarding the operation
of their government.

In a day and age when individuals are committing violent acts on ICE offices and making threats
against ICE officers, agents, employees and their families, to continue to suggest that ICE had some
role in this process is not only inaccurate, as confirmed by the information already provided to this
committee, but also irresponsible.

So | am here today to defend the men and women of ICE, and to once again set the record straight. |
look forward to your questions.

RASKIN: Thank you much for your testimony, both of you.

And at this point, having permitted the several members to join the subcommittee in the dais, who
wanted to be with us today, Misters Rouda, Cooper and DeSaulnier, we will move to the five-minute
questioning portion and | will recognize myself for five minutes first.

Mr. Cuccinelli, threatening to deport sick kids was an appalling thing, and it was public revulsion at this
prospect, which assembled us in our first hearing on it. And we were very glad that the administration
reversed course and decided not to pursue that policy.
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But I want to ask you, what exactly is the policy in place for processing these requests now? |
understand this compelling facts and circumstances standard that's been enunciated. Do we -- are you
considering being in the country for purposes of receiving necessary medical treatment to be a
compelling fact and circumstance?

CUCCINELLI: Mr. Chairman, the acting secretary returned us, essentially, to the process we were in
before August 7th. And | would note that there is no program. That's part of the challenge here. This is
about withholding action, not undertaking a formal process: It's about withholding action, in fact.

And the -- you saw what the acting secretary wrote, with respect to -- his phrase, granted on compelling
facts and circumstances. That is the only -- what I'd call substantive commentary that has been
distributed to our workforce in terms of reopening these cases and how to process them. Otherwise,
everything has continued as it was before.

RASKIN: OK. So as | understand it, there were at least 424 families whose deferred action requests
were pending on August 7th. They were denied, that's when they were told to -- that if they didn't leave
the country, they should report for possible deportation. But then they were automatically reopened
after the reversal of the policy. Can you tell me how many of those requests of those 424 families, have
been approved at this point?

CUCCINELLI: I can't relate to the specific 424. Those were ones given notice around August 7th.
There were over 700 cases pending at that time.

But we've completed, as of earlier this week and since the reopening, 41 cases was the last number |
heard at the beginning of the week. But | have no...

RASKIN: Forty-one cases where people were granted...
CUCCINELLI: No, that's where | was going, Mr. (inaudible).
RASKIN: Oh.

CUCCINELLI: I have no idea whether those 41, how they relate to the 424 who got -- who were among
those who got notices on August 7th.

RASKIN: OK. I've got to say, this is an occasion for some frustration because we requested a lot of
documents on this, and | think we received one document, which was basically the statement that you
had received about compelling facts and circumstances. So we don't know what's going on there. We
are cheered that there was a formal reversal of the policy, but -- and | understand that there's no formal
program.
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But there was a policy of allowing people in this situation to stay in the country. Then it appeared there
was a reversal of that policy, and that we were going to summon these people, essentially for
deportation proceedings. Then there was congressional and public outrage, | think of a bipartisan
character. That policy was reversed.

But we want to make sure that what was going to take place on a sweeping and categorical level, is
not taking place at a less visible ad hoc level. We want to make sure that the prior policy really is
reinstituted. And so is that your sense of what's going to happen with these 424 people? | mean, do we
have to have a hearing on each of these cases? | guess that's what I'm asking you.

CUCCINELLI: Well, of course, we don't testify about individual cases. And -- but the -- | understand
that you'd like to see more written material, but there -- we gave you, in response to one of the letters,
the entire universe of what is written on this topic, and it didn't even cover one side of one page.
Because this is a pure process question in terms of how USCIS handles this internally.

You know, for other things, standards are laid out, they're discussed, they're -- but we don't have a law
here. We don't have a regulation. This isn't taking action, it's withholding action.

And so beyond the secretary's statement about grants only on compelling facts and circumstances,
which | can't even compare to anything before August 7th because no equivalent existed before
August 7th, that's the only -- that's the only item that has been added to the -- to the materials or
information that an adjudicating officer might reference.

RASKIN: And the way | would treat that is that the policy before was that cases of people being in the
country to receive medical treatment established a compelling reason to be here. And these are all
compelling facts and circumstances. That's certainly the way that | would understand it, it's the way that
I'm interpreting it.

| think | speak for a lot of my colleagues in saying that we would not want this to be the occasion for the
creation of a new bureaucratic narrowing of the possibilities for people to be in the country to continue
the medical treatment that they were here to get.

Let me -- well, my time is up. And I'm going to go ahead and recognize Ms. Maloney. But we'll come
back around because we definitely have some more details that we want to get out of this situation.
Thank you.

And, Ms. Maloney, you're recognized for five minutes. Or -- are you ready (ph)?
(UNKNOWN): (OFF-MIKE)

RASKIN: Oh, OK. Then I will recognize Mr. Roy or -- oh, OK. And we'll pass it down.
KELLER: Thank you, Mr. Chairman.
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And thank you, gentlemen, for being here today. It is certainly a sensitive issue, when we're talking
about individuals that have medical problems. And it's always -- we always want to make sure that we
handle things properly. So | just want to make sure that, for the record, everything's straight.

We're talking about deferred action, which means we're deferring taking action against people that
may or may not be in the country here, or overstaying a visa, or something like that. Is that correct?

CUCCINELLI: Well, they are here illegally. That's the request for the deferred action.

KELLER: OK. So it's a request for deferred action. And the rules currently under the law, you are just
enforcing the law that's currently on the books?

CUCCINELLI: That's correct.

KELLER: OK. You're not making -- you're not making law or anything else, you're just enforcing what's
on the books?

CUCCINELLI: That's correct.

KELLER: So when people received letters that said, if you're not in the country legally, you need to --
you need to show up or you may -- did the letter say "may be," action may be taken?

CUCCINELLI: That's right.
KELLER: So the word "may" was in there.
CUCCINELLI: It is.

KELLER: OK. So it wasn't saying this was actually going to happen, it was going to say this may
happen.

CUCCINELLLI: Correct. At the end of that time period. And they were form letters, adopted from other
usage in the agency. It is pretty standard language. And at the end of that time period, adjudicating
officers would then revisit the case about issuing an NTA or not.

KELLER: So in other words, if | was a person who would have gotten one of those letters, | could have
shown up and made my case, and | wouldn't have necessarily been forced to leave the country?

CUCCINELLI: Well, I mean, it could be the case that the NTA is not issued. But, you know, we -- of
course, we never really reached that point in this process with the -- with the initial August 7th
shutdown of this process, because it was reopened less than a month later.

KELLER: OK. But, again, | don't think it was any person's intent to make people leave that had a
medical problem, it was just making sure that the people that were here actually had -- had a decision
made to let them stay, by the U.S. government.
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CUCCINELLI: Well, it would have taken USCIS out of the prosecutorial role of exercising prosecutorial
discretion, which'is what deferred action'is: It would not have replaced it with anything else. And itis --
and, you know, had it rolled forward, then it would have been considered in the normal course,
following on those letters.

KELLER: OK. So in other words, what really needs to happen is, we as -- we as Congress should set
up some kind of law -- | mean, | keep hearing (ph) program and everything else, it's not really a
program. It's just the fact that we're not taking action on something that we should be.

CUCCINELLI: Right. That's absolutely correct. And, | mean, there is an equivalent in the State
Department context. There's B2 visa, people can come visit temporarily for medical purposes. They
have a whole process set up for that. It is temporary. And -- and that's established pursuant to law,
passed by Congress.

CUCCINELLI: What we're talking about today is not -- is not based on law, it's not based on regulation.
Itis -- itis much like the executive creating law by deciding how to use deferred action, an inherent
prosecutorial -- prosecutorial authority, to achieve a goal.

And if there's a goal on which Congress agrees should be achieved, and they pass a law to it, |
promise you, we'll -- we'll implement that law.

KELLER: OK. OK, and | think that's an important distinction, that you're not trying to do anything other
than enforce the laws of our nation, and if we as Congress think that -- that that law needs to be
changed and we make the -- the changes, you will abide by the changes.

CUCCINELLI: Absolutely.
KELLER: OK.
CUCCINELLI: Absolutely.

KELLER: And -- and again, when we're doing a discretionary case-by-case scenario, | think that -- that
doesn't lead to any certainty for the people trying to enforce our law or for the people that need to come
here and get treatment.

CUCCINELLI: Well, itis not -- even deferred action is not durable. It can be revoked at any time and |
mean, itisn't an immigration status. So it -- it is -- it -- because it doesn't have a legal foundation, itis a
very uncertain course for people to be on.
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KELLER: Yeah, | mean, deferred action, | mean, we can defer many things and it doesn't -- it doesn't
necessarily make them legal. And -- and | guess that's the point | want to say. | could -- we -- we could
decide we want to not enforce IRS law and not collect taxes from a certain amount of people and defer
their taxes. That doesn't mean they still don't owe it. It doesn't mean they're following the law. And |
guess the point | would say for this committee, rather than -- rather than replowing the ground that
we've already plowed, the decision has been changed, | would suggest that we give the administration
and the individuals trying to enforce our law the tools they need, and Congress act on this, rather than
wasting time on other things.

And lyield back. Thank you.

RASKIN: Thank you, Mr. Keller.

I now recognize Ms. Kelly, the gentlelady from lllinois, for her five minutes of questioning.
KELLY: Thank you, Mr. Chair.

Mr. Albence, | want to understand ICE's role in this process. USCIS didn't notify the public about this
disastrous decision they made in August. To add to the confusion, once the public found out through
media reports, USCIS claimed that ICE would be handling medical deferred action requests going
forward. At that time, ICE said it was never even informed of this handoff. According to press reports,
ICE was, quote, "blindsided" by the move from USCIS and ICE was, quote, "scrambling to respond.”
Mr. Albence, was that true? Were you blindsided?

ALBENCE: Yes, as -- as we've put in writing back to the committee, there were some discussions, you
know, over the years with regard to this process.But the ultimate decision and anything
contemporaneous with that decision was made by CIS.

KELLY: And when and how did you find out about the decision?
ALBENCE: I want to say that my chief of staff or public -- public affairs brought it to my attention.
KELLY: And when was that?

ALBENCE: I don't have the exact date. It's going to be when it hit the media. It would have been the
day that we put out that statement, so | think that maybe the 25th or 27th of August, but I'm not
exaccurate -- exactly sure.

KELLY: So that was the first time you learned that USCIS was telling the press that ICE would be
taking over deferring action requests?

ALBENCE: As | believe so, yes.
KELLY: OK.
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| find this language -- discretionary, case by case basis -- what does this mean? Can you get back in
writing to me, how does USCIS define it? My time is up, but I'd like to see in writing how you define this
exactly, for the purpose of...

CUCCINELLI: We do not. That's the answer. And | know you all don't like that answer. This is not an
action, a program or policy. It is the withholding of action.

Madam Chairman, you just described what might make an excellent individual standard in a piece of
legislation, people coming here and doing scientific studies and getting medical care, sounds to me
like it would make an excellent piece of legislation. We don't have that, we don't have that.

MALONEY:: Simply put -- simply put, one last question. Will'we be applying exacily the same standard
to deferred action, going forward, as the agency used in the past? Yes or no?

CUCCINELLI: We did not explain, we did not pose any standards other than the case by case
decision, which then goes up, functionally, to four regional directors, who are career employees, and
they talk to one another, primarily to make sure that they are implementing this process consistently
across the country.

But there are no standards we've given them, other than what you see here from the acting secretary,
of the language of compelling facts and circumstances. Because we don't have a legal basis to do so.
We would welcome that from you all, but...

(CROSSTALK)

MALONEY:: Well, have you written guidance? Provided training?

RASKIN: The gentlelady's...

MALONEY: | yield back.

RASKIN: Thank you. The gentlelady's time has expired, so thank you for your answer to that.

There was one question embedded in the gentlelady's thoughtful line of questions, which was, what
would your recommendation be to people in this situation? | heard you just say that parents will do --
all parents legitimately will do whatever they can for their kids, and | take that to mean that they should
continue to stay and -- and have their children...

CUCCINELLI: Well, of course. All of you know | can neither give them legal advice, nor will we sit here
at the table in front of you and decide individual cases. And accepting full well how sympathetic the
case is, which is exactly why we use the kind of compelling facts and circumstances, language that the
secretary did. But if you're looking for me to decide a case here, | cannot do that, and | believe you all
know | cannot do that.

RASKIN: OK, thank you.
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I am now pleased to recognize our distinguished colleague from Massachusetts, Ms. Pressley, for her
five minutes of questioning.

PRESSLEY: Thank you very much, Mr. Chairman.

This hearing has been a long time coming, and there was some commentary from my colleague
across the aisle saying that we have better things to work on, and should not be wasting our time. |
never want us to lose sight of the impact on real people's lives when we are talking about policy, and
that is, in fact, why the American people sent us here, so we are not wasting our time.

Gentlemen, it is disappointing that it took the threats of subpoenas to bring you before our committee
today. In a moment, | will turn more to your actions, but first, | want to say to the families that have been
impacted by this egregious policy shift. Families like my constituents, the Sanchez (ph) family, and
Serena Ebenez (ph) and her mom, Conchita (ph). | told them when | met them that | would fight for their
children as if they were my own, and | intend to honor that.

Sixteen-year-old Jonathan Braley (ph) came before this committee and shared his story. He spoke of
how cystic fibrosis has ravaged his body, and in fact, the tragic death of his younger sister in
Honduras, who suffered similarly. The reckless actions of your agency that have put his variability to
receive life-preserving medical care at risk are just unconscionable.

For 88 -- 83 days, Mr. Chairman, nearly three months now, we have been demanding answers out of
this administration.

Mr. Cuccinelli, you testified that you understand that we want more paperwork, but you simply don't
have it. None of us here -- we're in government. We don't want more paperwork, but what we do want
are real answers and justice for these families and a piece of mind, and they deserve that, and their
children deserve that. And so for nearly three months we have been demanding answers out of this
administration for its horrendous and callous efforts to deport our critically-ill immigrant neighbors and
their families. And while | am relieved that the policy has been reversed, these families and the
American people deserve answers. They deserve the certainty that they will be able to remain in this
country.

So I'd like to thank the brave families like these and countless others who, despite the traumatic and
imminent fear of deportation and having to fight a life-threatening iliness, stepped up and spoke out to
shine a light on this injustice, as well as the attorneys and the advocacy organizations.

I'd also, I'd like to request unanimous consent to include statements for the record from the Lawyers
Committee for Civil Rights in Boston, as well as the American Immigrant Lawyers Association.

RASKIN: Without objection, they'll be entered to the record.
PRESSLEY: Thank you.
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Now gentlemen, your agencies have still failed to turn over a single document in response to our letter,
and even response to the subpoenas that our forever-chairman, may he rest in power, Elijah
Cummings, signed in his last official act before his transition. It's shameful, but consistent, so | hope
that you can answer the questions that | have.

USCIS and ICE have continuously refused to identify who made the decision to end consideration of
deferred action at USCIS. | can only assume it is because no one wants to put their name on such a
disastrous, cruel and un-American policy, and the government officials who made that decision ought
to be held to account.

Mr. Cuccinelli, | remind you that you are under oath before us today. Who made the decision that
USCIS would stop accepting and processing deferred action requests on August 7th?

CUCCINELLI: That was my decision as the acting director.
PRESSLEY: OK, very good. And you stand behind that decision?
CUCCINELLI: That decision's been reversed.

PRESSLEY: The reversal, yes. OK. But today, those families have received no notification confirming
the reversal of that. Can you tell me why that is?

CUCCINELLI: I think they have. We are a -- a paper agency, when it comes to matters like this. So
when cases are closed, literally a physical file is wrapped up and mailed to a storage facility, and so
when we reopen the cases...

PRESSLEY: I'm sorry.

CUCCINELLI: ... we literally have to...

PRESSLEY: I'm sorry. I'm running out of time. | apologize. After we...
CUCCINELLI: I'm just trying to answer the question.

PRESSLEY: No, | apologize, sir. | just -- | have to reclaim my time, so Mr. Cuccinelli, would it be fair to
say then that you were not aware of some of the most consequential decisions and policies coming out
of your agency, since initially you said you did not know that it was coming?

CUCCINELLI: I did not say that today.

PRESSLEY: Earlier today in your testimony, OK. Yes or no, Mr. Cuccinelli, did anyone at the White
House play a role in this decision?

CUCCINELLI: This was an agency decision solely, and other than discussion within the Department of
Homeland Security...

PRESSLEY: So reclaiming. I'm sorry. Did Stephen Miller play a role in this decision or not?

© 2019 BGOV LLC All Rights Reserved Page 24 of 66


gthorp
Highlight

gthorp
Highlight

gthorp
Highlight

gthorp
Highlight

gthorp
Highlight


ase 1:19-cv-11880-IT Document 20-2 Filed 02/28/20 Page 18 of 33
Bloom bél’é I
GOVERNMENT

CUCCINELLI: So I'm not going to get into specific commentary back and forth, but{fmade this
decision: The only discussions had over the course of the...

PRESSLEY: So I'm sorry. Again, for the record...

CUCCINELLI: ... over the course -- over the -- yes, this is for the record.

PRESSLEY: Mr. Cuccinelli, | understand.

CUCCINELLI: ... and as you noted, I'm under oath, so I'm going to be completely truthful...
PRESSLEY: Yes, you are under oath, so | -- I...

CUCCINELLI: ... and I can't do that if | can't be complete.

PRESSLEY: ... so then this is very easy to answer. So yes or no...

CUCCINELLI: I'm not going to just answer the way you want me to answer. I'm going to give you an
honest and accurate answer.

PRESSLEY: No, no, I'm asking you to answer yes or no. Was the president involved in this decision?

CUCCINELLI: We cannot, as you well know, talk about content of decision -- discussions with the
White House.

PRESSLEY: I'm sorry, but you just said that you made the decision.

CUCCINELLLI: Yes.

PRESSLEY: OK. So was the president involved, yes or no? That should be simple.
CUCCINELLI: I made this decision alone.

PRESSLEY: Was Stephen Miller...

RASKIN: The gentlelady's time is expired. Thank you very much, and we will go now to Ms. Miller.
MILLER: Thank you, Chairman Raskin.

RASKIN: Ms. Miller, you're recognized for five minutes.

MILLER: Thank you.

We have a crisis on our border. This year to date, we have had over 850,000 total apprehensions on
our southern border. | commend and thank President Trump for stepping up and taking action, while
my colleagues across the aisle have refused to appropriately and adequately address this crisis.

During our last hearing on this topic, | posed a question to Mr. Homan regarding all of the rhetoric
surrounding the crisis at our southern border, and now | want to propose it and pose it to you.

Director Cuccinelli, and Director Albence, has all of this rhetoric helped move the ball forward on
solving our nation's larger immigration issues?
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DESAULNIER: Let me ask you a few more questions. Did you approve this policy without even
bothering to figure out how you would implement it?

CUCCINELLI: No.

DESAULNIER: No, you did not. So what was your plan to notify people requesting deferred action, the
general public, if they knew that you -- U.S. -- USCIS would stop considering deferred action requests?

CUCCINELLI: Oh, as you noted earlier, our plan was to notify them one at a time, individually and
directly.

DESAULNIER: That was the plan. So you had no plan, but you did? Didn't you just...
CUCCINELLI: That was the plan.

DESAULNIER: Just to notify them?

CUCCINELLI: Yes.

DESAULNIER: But -- but then you also stated that the -- the function would be transferred over to...
CUCCINELLI: No, no, no, no, no, no.

DESAULNIER: ... ICE.

CUCCINELLI: No sir. No, that is a dramatic mischaracterization, and | think it's how ICE got dragged
into this in the first place. There was never any suggestion anywhere by anyone that we were going to
transfer some affirmative application process for deferred action over to ICE. That has never, ever been
the case.

DESAULNIER: But Mr. Albence just testified that he was -- he was first notified it by a public affairs
officer that learned about it through the press. That was not correct?

CUCCINELLI: But "it" is not transferring this to ICE. ICE has their own discretionary authority, which
Mr. Albence described. We were, to put it in simple terms, ceasing the use of this discretionary
authority...

DESAULNIER: So...
CUCCINELLEI: ... which dates all the way back to INS.

DESAULNIER: When you decided to reverse the policy, why didn't you choose to issue a new, like a
news alert, a public release, something that said that was being reversed?

RASKIN: Gentleman's time is expired. You may answer the question.
CUCCINELLI: Yeah, if -- if you're referring to the secretary's reversal, we did do that.
DESAULNIER: On the -- regarding September's...

RASKIN: He's referring to the initial policy.
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CUCCINELLI: Well, he's -- | thought | heard reversal.
DESAULNIER: Your full policy reversal on September 18th?
CUCCINELLI: Yes, sir. That was publicly announced.
DESAULNIER: OK, I don't have that.

RASKIN: OK. The gentleman's time is expired. We'll come to...
DESAULNIER: Thank you so much.

RASKIN: Thank you.

We'll come to Mr. Roy for five minutes of questioning.

RQOY: Thank you, Mr. Chairman.

Mr. Albence, it is -- falls under ICE for removal proceedings, correct?
ALBENCE: That's correct.

RQOY: Mr. Cuccinelli, let me ask you a question. Has Congress, this august body, created a status for
individuals who overstay visa or come here illegally?

CUCCINELLI: No.

ROY: Is there a law directing USCIS to give status to any of the individuals we're talking about here
today that Congress has made clear and -- and put into law?

CUCCINELLI: No.

RQOY': My colleagues mention a compelling reason to be here as a standard of some sort. Is that a visa
category?

CUCCINELLI: No, and it's very difficult to -- to talk about -- at a policy level about how it would affect
any particular case, because by definition, it's case-by-case.

ROY: Is it a status?
CUCCINELLI: No.

ROY: Is it as a human being, as a Christian, or as someone of faith or of, you know, looking at
someone through the eyes of a human being, something that's concerning, a compelling reason to be
here, somebody who's (inaudible)

CUCCINELLI: Sure. Absolutely.

RQY: Is anything in the letter that was sent on August, whatever it was, 7th factually untrue?
CUCCINELLLI: No.

ROY: Was it legally correct?
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CUCCINELLI: Yes.

ROY: Might people quibble over tone...

CUCCINELLI: Oh, sure.

ROY: ... but it was factually correct?

CUCCINELLI: Sure.

ROY: Now, you said you made a -- a decision to change procedures.
CUCCINELLI: Yes.

ROY: My perception of the procedure, so | can try to figure out the policy, which is what Congress
should theoretically be in the job of doing -- if one overstays their visa or comes here illegally and you
face a health issue and you're getting care in the process that you were here, you had status, you were
here illegally or you were (inaudible), you know, you had status, you were getting care and now you're
overstaying your visa, and the process really is essentially to go to USCIS and to beg for some sort of
intermittent two-year deferral from an entity, USCIS, without it being really rooted in any law that
Congress has put forward, and to seek deferred action from, in essence, ICE by way of a Ul -- USCIS
letter, when USCIS doesn't actually prosecute, and therefore, you're effectively leaving these
individuals in limbo. Do | have roughly the characterization correct?

CUCCINELLI: Yes, and it might help people to understand, the reason | said this goes back to INS
days. Back in INS, the same person as a regional director had the prosecutorial authority that ICE now
manages and the USCIS authority at the same time. That was all in one person. When INS was
broken up, in the initial distribution of authorities, this was just given to the three agencies, and | don't
think with much consideration of what's the difference between CBP, ICE and USCIS, as it relates to
something like we're talking about.

ROY: So in -- in trying to clarify the procedures, were you -- can you clarify why you are trying to clarify
those procedures?

CUCCINELLI: So several years ago the -- the president indicated publicly that he wanted us to stop
utilizing, essentially expanding the law to provide benefits that aren't provided by Congress or by
regulation, and that's been a ongoing process at USCIS. There are lots of little things that have already
taken place, all publicly known. This is along those lines, which is why | understand, Francis Cissna,
then the director, all the way back to the end of 2017, in conversations with field leadership determined
that this was one of those types of, just descriptively, authorities, and to start working to back out of
utilizing that authority because it wasn't appropriate for USCIS's mission.
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ROY: And isn't this at the core of the question here, right? | mean, on so many levels, | get frustrated
that Congress doesn't act. | get frustrated that Congress doesn't act with respect to the authorization of
the use of military force. Eighteen years after we passed the first one in 2001, we have men and
women enlisting into the military who weren't alive when we passed that authorization of force.

In the spring | introduced legislation called the Article 1 Act that would have national emergency
declarations expire after year. | happen to believe that regardless of who's in the White House,
Congress should reclaim its authority. Congress should act. Congress should do what we're supposed
to do, which is pass laws, and then hold you all accountable for carrying out those laws. And it -- it
strikes me that part of the problem we have here in this case, but also with things like DACA and
DAPA, right? So let's, you know, in terms of whoever is in the White House -- doesn't matter to me --
like, let's have clarity in the law. But let's not expect bureaucrats -- respectfully -- those in the agencies,
to be making policies on the margins of the law that Congress passes.

So if we have -- in the case of DAPA and DACA, which, when | was in the first assistant attorney
general of Texas, we litigated, then went to the United States Supreme Court, the question was
whether or not conferring status and benefits to a class of individuals is something you could plausibly
say is actually prosecutorial discretion.

And it's ridiculous for Congress to be building a policy on the back of asking bureaucrats to make
those decisions when we hold the pen and we could decide what laws we want to put in place.

(CROSSTALK)
ROY: Would you agree with that? And then I'll -- I'll...
(CROSSTALK)

CUCCINELLI: But you're not -- yes, you're not building a policy, you're telling us to implement a policy.
You're not giving us standards, you're asking us for standards that don't exist in law. And as | said
earlier, pass a law. | promise you, we will implement it.

RASKIN: All right. And then the gentleman's time has expired. | want to thank Mr. Roy for his thoughtful
comments. | want to -- | do want to say | concur with a lot of your sentiments about Article | and the
exercise of congressional power.

On the DACA question, the House of Representatives has passed the DREAM Act, and itis overin the
Senate, so we're waiting for Senate action. So it takes two to tango here in the United States
Congress. It's not just the House side, it's the Senate as well in order to have effective Article | action.

All right. With that, | will recognize Ms. Wasserman Schultz for her five minutes of questioning.

WASSERMAN SCHULTZ: Thank you, Mr. Chairman.
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WASSERMAN SCHULTZ: OK. But you have implemented a policy that yanks social services and
denies the ability of children...

CUCCINELLI: It denies nothing.

WASSERMAN SCHULTZ: ... legal status to immigrate here if they are going to use social services. In
fact, advocates have reported that immigrant families are terrified and that some have already dropped
their children from essential programs like Medicaid and Temporary Assistance for Needy Families.

When you announced this rule, you were asked whether it was consistent with the poem under the
Statue of Liberty, which reads, quote, "Give me your tired, your poor, your huddled masses, yearning to
breathe free." And in response, you said the poem was only referring to people coming from Europe.
And people coming from Europe would not be a public charge.

Do you think our...

CUCCINELLI: I did not say that.

WASSERMAN SCHULTZ: That is what you said.

CUCCINELLI: That is not what | said.

WASSERMAN SCHULTZ: You think -- oh, well that certainly was the implication, is that...
CUCCINELLI: No, no, no. It's what you would like to broadcast, but that is...
WASSERMAN SCHULTZ: No, no. | heard -- | heard you say it.

CUCCINELLI: ... absolutely inaccurate.

WASSERMAN SCHULTZ: | heard you defend it. (And'Iwant to'know whether you think our
immigration policy should treat immigrants from Europe differently from other immigrants from other
parts of the world. And is the...

CUCCINELLI: No.

WASSERMAN SCHULTZ: ... purpose of -- you don't think so?

CUCCINELLI: Correct.

WASSERMAN SCHULTZ: Well, so then I'm not sure why you made that statement because...
(CROSSTALK)

CUCCINELLI: Well, I didn't.

WASSERMAN SCHULTZ: ... certainly made it seem like -- you did. You said the poem...
CUCCINELLI: You -- you appended your own -- your own piece to the end of it.

WASSERMAN SCHULTZ: ... no, no, no. You said the poem was only referring to people coming from

Europe. There's no doubt about that. And...
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CUCCINELLI: You added to the end...
WASSERMAN SCHULTZ: ... and the implication...
CUCCINELLLI: .. of that statement.

WASSERMAN SCHULTZ: ... was that people from Europe would not likely to be a public charge. Is
this...

CUCCINELLI: No, it was not.

WASSERMAN SCHULTZ: Were you attempting to shut down the American dream for immigrants who
may not be rich or white with this policy?

CUCCINELLI: No, obviously.

WASSERMAN SCHULTZ: OK, we are the wealthiest country on earth. Surely we can live up to the
spirit of Lady Liberty and open our arms to immigrant families who just want to make a better life for
their children, and not yank the rug out from under them, as you have with this heinous public charge

policy.
And the intimidation tactics that you've used, to make sure that people understand that they're not
welcome here if they're brown or if they need to help.

Thank you...

CUCCINELLI: That's false.

WASSERMAN SCHULTZ: ... l yield back the balance of my time.
CUCCINELLI: That is utterly false.

WASSERMAN SCHULTZ: It is not false, and the time is not yours.
(CROSSTALK)

RASKIN: The gentlelady has yielded back...

WASSERMAN SCHULTZ: The time is not yours.

CUCCINELLI: With the law back to 1645...

WASSERMAN SCHULTZ: Thank you, | yield back the balance of my time...
RASKIN: The lady has yielded back her time.

WASSERMAN SCHULTZ: ... and the witness does not have the floor.

RASKIN: The -- | will now recognize Mr. Clay, the gentleman from Missouri, for his five minutes of
questioning.

CLAY: Thank you, Mr. Chair. And thank you for conducing this hearing.
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And the Americans Academy of Pediatrics or AAP represents over 67,000 pediatricians across the
country. After USCIS decided to deport critically ill children, AAP wrote a letter to you, Acting Director
Cuccinelli, and to Acting DHS Secretary Kevin McAleenan about the decision.

AAP wrote -- and | quote -- "We implore you to reverse this decision so that countless children and
their families can continue to apply for deferred action. For some children, this is a matter of life and
death."

Mr. Cuccinelli, have you read that letter? Turn on your mike for me, please.

This subcommittee received 15 more letters from state chapters of the American Academy of
Pediatrics in advance of our hearing in September. These letters include truly heartbreaking stories of
children and families, thrown into fear for their lives because of this situation.

Doctors in Massachusetts reported that the family of a 10-year-old who has -- had been blinded by eye
cancer had been ordered to leave the country, along with the family of a 7-year-old suffering from
severe epilepsy.

Mr. Cuccinelli, did you know about either of those -- these cases when USCIS decided to end deferred
action?

CUCCINELLI: Congressman, we don't read individual cases when making a procedural decision like
that. So the answer to your question is no.

CLAY: Did you think about maybe these kids needed some life-saving medical attention...
CUCCINELLI: Well...

CLAY: ... if they could get here in this country?

CUCCINELLI: Well, Congressman, we knew that as a practical matter, they had come to us seeking
deferred action affirmatively. They weren'tin removal proceedings. None of the cases we've talked
about before USCIS were in removal proceedings. None were threatened with deportation. | have
heard ICE people say that they were not on -- you know, none of these people would be on any
targeted list. So when we withdrew from the exercise of deferred action in these circumstances, we
knew...

CLAY: OK.

CUCCINELLI: ... that deferred action continued to be available to every single one of these
sympathetic families.
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CLAY: OK. OK, listen to this: Pediatricians in Indiana reported that parents of at least two infants in a
neonatal intensive care unit received letters from USCIS telling them to leave the country within 33
days. Imagine that. You have just had a child that is so sick she is in NICU. At the moment your child's
health should be the only thing you have to worry about, the U.S. government orders you to pack up
and leave the country. Mr. Cuccinelli, did you know about these cases before USCIS decided to end
deferred action?

CUCCINELLI: Yeah, my answer is the same as the earlier examples, sir.
CLAY: Which is?

CUCCINELLI: We do not look at particular cases when making processes.
CLAY: So you don't care.

CUCCINELLI: No, you asked me did | know.

CLAY:You -- no, I'm asking.

CUCCINELLI: You bet I care.

CLAY: Do you care that...

CUCCINELLI: You bet I care.

CLAY: ... somebody's in a...

CUCCINELLI: You bet | do.

CLAY:..an NA..

CUCCINELLI: And it would be great if we could take care of this...

CLAY: ... a neonatal intensive care unit about to die...

CUCCINELLI: ... if we had a law, if you cared enough to pass a law, we'd enforce it.

CLAY: Let me ask you this: What would you recommend those parents do when they receive that
letter?

CUCCINELLI: Well, what most of...
CLAY: What should they do?

CUCCINELLI: ... what -- what we expected most of them to do was very little, candidly. We send a lot
of those letters out and not in circumstances like you're talking about.

CLAY: What do you expect them to do? You want to leave the country, pack up their stuff, take their
sick child and go?

CUCCINELLLI: Either that or make their case in the immigration process where it's appropriate to do so

to stay, to stay.
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NORTON: But there was a category.

CUCCINELLI: No, ma'am. And there was no medical deferred action. You've sort of implied in your
comment that this was just about people seeking medical concerns. And...

NORTON: Sick children, sick children.
CUCCINELLI: ... well, they are among...
NORTON: We are interested in the sick children.

CUCCINELLI: ... they are among those. We also get ADHD filings, and we have filings for people who
are getting older, and that's their basis for the claim.

NORTON: So you -- so...
CUCCINELLI: So...

NORTON: ... so you don't -- there was no directive whatsoever to reverse the policy to case by case,
and we did not understand the policy to be anything -- to be case by case before. So you're telling us
it's always been case by case?

CUCCINELLI: Yes.
NORTON: That's your testimony?
CUCCINELLI: Yes.

NORTON: Obviously, you have to look at every case. But we're looking at the category of sick children.
| -- want to -- I'm asking you because of a decision that directly conflicts with the recommendation your
agency reportedly prepared for the acting secretary, just 10 days prior to reversal.

And I'm referring to a memo that was apparently prepared by your Policy and Strategy chief for a
September 9th meeting with Secretary McAleenan. You were selected to lead that meeting. Are you
familiar with that memo?

CUCCINELLI: I don't have it memorized, but | am familiar with what you're referring to.

NORTON: The USCIS has not produced that memo for us. But the press reports indicated that the
memo recommended that the secretary revoke USCIS authority to grant requests for deferred action.

Reportedly, it said -- and here is the quote from the memo -- "runs counter to the president's agenda to
enforce our existing laws, and potentially contrary to his goal of making sure aliens are self-sufficient,
self-sufficient," end quote.

Mr. Cuccinelli, did you direct your Policy and Strategy chief to send that memo that | just quoted from?
CUCCINELLI: Well, we certainly did send a memo with recommendations to the secretary before he

made his ultimate decision. Itincluded six or seven, as | recall, different alternatives.
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NORTON: Did you agree with that recommendation, that the authority of USCIS to grant deferred
action requests, should be revoked? Particularly I'm interested, even as to these sick children.

CUCCINELLI: It was a broader comment that the -- with the breakup of INS, this authority was
appropriate for the prosecutorial arms of the Department of Homeland Security, not...

NORTON: So you did not push back, even with respect to sick children?

CUCCINELLI: ... not (ph) -4and not appropriate for USCIS: So it wasn't -- we didn't -- it wasn't just
related to this category. And of course, you mentioned sick children, which | and I'm sure everyone
else at USCIS are very sympathetic to, but that is a category. That is exactly the kind of thing we would
look for in legislation, is a category.

We do not have the power or authority to create a categorical grant of a benefit.

NORTON: Mr. Chairman, | just want to indicate that of course there is administrative authority to crate
categories. But if they need legislation, maybe we need to tell them what they already know. | thank
you very much, Mr. Chairman.

RASKIN: The gentlelady yields back.

And perhaps you could pursue this with Ms. Norton, who is the chair of the EOC so she knows
administrative law and policy very well. But it's an interesting conversation.

Let's see. We come now to Mr. DeSaulnier. He is recognized for five minutes of his questioning.
DESAULNIER: Thank you, Mr. Chairman.

Mr. Cuccinelli, it's a little difficult for me to sit here and listen to you say it's the Congress' responsibility
when this administration has -- and the president has publicly said that the Second Article of the
Constitution tells -- gives him the authority to do whatever he wants.

And the amount of discretion that you have tried to -- the administration, | should say -- in this field,
have been challenged in court. The courts have, so far, upheld things like funding of the -- of the border
wall, separation of children.

So you're an attorney. | assume you believe in precedent. Deferred action started in the early '70s, |
was told in the Nixon administration. There's been iterations all along, allowing for discretion,
administrative discretion. And now, suddenly, you say the Congress needs to act.

And I would like, as | said at the last hearing, the historical perspective, at least in the last five
sessions, Senate Bill 744, the so-called Gang of Eight bill -- four Republicans, four Democrats --
passed out of the House with bipartisan support, led by Senator Schumer and Durbin and McCain and
Rubio.
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RQOY: | think my friend from Texas, | would have been in the skiff (ph) but we've had competing
circumstances here. So | would just ask a couple of quick questions. Mr. Cuccinelli, we've heard -- I've
heard a few of my colleagues on the other side of the aisle, particularly my colleague from New York
talk about benefits.

Can you clarify for the record here, whether or not there is or is not a benefit being conferred, or are we
talking about in essence, a discretion, a prosecutorial discretion choice as to how we handle these
cases?

CUCCINELLI: Well it is -- deferred action is a prosecutorial discretion --
RQOY: Right.

CUCCINELLI: And we are not a prosecuting agency. The closest thing to that is simply issuing an
NTA (ph) that starts a process, that puts you in to the prosecutorial process. We do not participate’in
that, that's where deferred action has historically existed and been appropriated.

And frankly, it's inherent in that authority. It is not inherent in our authority at USCIS.

ROY: Right, also can you -- you touched on this a little bit ago, the cost of adjudicating DACA
applications, applications like we're talking about here, these deferred actions, not just DACA
(inaudible) but these deferred action cases that -- the cost of adjudicating those and what that means in
terms of diverting resources from naturalization applications. You mentioned that before, can you
reiterate how important that is in the decision making in a world of limited resources?

CUCCINELLI: Yeah, and I didn't mean to suggest that the people doing this would automatically
spend 100 percent of that time on naturalizations, | was just trying to give the Subcommittee a point of
reference. And Congresswoman, correctly alluded to the fact that there are trade offs, there are -- if
we're doing this we're not doing something else. And we, like any other agency struggle to keep up
with our workload.

But unlike most agencies of the federal government, we are 96 plus percent fee funded by the -- by part
of the immigrant community we serve and we have to operate on what amounts to a balanced budget
function year to year. So we don't have the opportunity to come financial flex to absorb more work that
hasn't been assigned by Congress or by law, or regulation in some way.

ROY: One more clarifying question, and then | want to yield back to my colleague from Texas. One of
my colleagues referenced something about people who were here legally getting wrapped in to this.
And | just want to clarify for the record that that that is not the case, correct? | mean, we go back to the
letter in question in August -- all that has been -- all that was attempting to be done was noticing folks
who were here who did not have status --

CUCCINELLI: Right.
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CUCCINELLI: 'would not do anything contrary to the law. If | understood something to be contrary to
the law, | wouldn't do it.

PRESSLEY: All right, very good. If President Trump chooses either of you to replace Acting Secretary
McAleenan, will you commit to keeping deferred action protections in place at USCIS? And this is for
both Mr. Cuccinelli and Mr. Albence.

CUCCINELLI: I don't think it's appropriate to comment forward like that. | told you already - just here
what | would characterize as the - I'll call it a mistake, because it was, to apply this retroactively in
particular. | do think the underlying philosophy was correct, and | also understand the deferred action
that remains available for all the people, even had the USCIS policy gone forward. But | cannot tell you
going forward what | would advise some other secretary to do or what they would do or even if | were
the secretary...

PRESSLEY: Well, that's disappointing because...
CUCCINELLI: ... because this is - | understand, ma'am.

PRESSLEY: Mr. Cuccinelli, you've accepted - respectively, you have accepted responsibility for
making this egregious policy reversal. You have also expressed regret. And just now you used the
word mistake. And so, I'm not sure why it is challenging for you to just offer if you are the Acting
Secretary would you keep the deferred action protections in place at USCIS?

CUCCINELLI: I don't expect to see any change regardless of who the secretary is unless the program
itself changes (inaudible)...

PRESSLEY: Reclaiming my time. Mr. Albence, your response?

ALBENCE: I mean, first | don't think there's any reason to speculate that | might be the Acting
Secretary because | don't see that happening.

PRESSLEY: Would you keep the policy in place, sir? Yes or no?

ALBENCE: I would certainly look at any decision going forward. | support the decision that Acting
Secretary McAleenan made.

PRESSLEY: Reclaiming my time, | - in closing, | just want to remind my colleagues here today to not
lose sight of why we're here. The families and their critically ill children whose lives are on the line,
we've talked a lot about process, but this isn't about process. It's about people, and we should never
forget that. Thank you, and |l yield.

RASKIN: The gentlelady yields back. Thank you for your comments. Mr. Roy, (inaudible). The
gentlemen from Texas, Mr. Cloud, is recognized for five minutes.

CLOUD: Thank you, Chairman. Mr. Cuccinelli, you mentioned you started to get into the lack of
resources to do what you are legally mandated to do. Could you speak to that?
© 2019 BGOV LLC All Rights Reserved Page 53 of 66


gthorp
Highlight


ase 1:19-cv-11880-IT Document 20-2 Filed 02/28/20 Page 31 of 33
Bloom bél’é I
GOVERNMENT

Because | assume you don't want to be back in the position where she's on the cover of national
magazines issues and the New York Times as an example, even though she may be a little bit
different. So that's one. And then Ms. Pressley and | are working with the committee, and we're looking
for Republicans to work with, to tailor a bill for this group of people that would help them. And in a
normal functioning relationship between both parties in -- in Congress and administration, we would
be trying to work on something that -- knowing that there'd be give-and-take. So within that context, |
hope -- and | would like some kind of response from you that you have the discretion to at least work
with us to see if we can provide legislative remedy for this group of people, and specifically for this
person.

CUCCINELLI: Well, I don't necessarily agree with your initial comment about precedent in our
authority, we will absolutely work with you and -- and | want to make it very clear. We don't even have
to agree with what you're doing to be willing to help you do it correctly and craft it correctly. We will do
that and bring subject matter experts to help you do that. We would be glad to do that.

DESAULNIER: Well I'm grateful for the help. It sounds a little patronizing but I'll accept that. | mean
we'll give you help...

CUCCINELLI: Well no | say it that way simply because the nature of my discussions, people can have
the opposite impression. It's not intended to be patronizing at all. It's intended to be to point out that's a
function...

DESAULNIER: Accepted. Accepted. That was my Irish sense of humor. So in the process of how all
this developed, you issued what came to the letter. You're going to eliminate deferred actions. There
was this big public response. We had a, | thought, very bipartisan hearing here and then there was
discussion within the administration about what you should do about it.

There's a memo that the presses got a hold of that was given to you by your policy director suggesting
that you shouldn't backtrack that you should keep as you originally were going to do. Is that true and do
you have it - and did you have an opinion at that time and clearly at time that was after our hearing, you
knew about Isabel(ph) and some of these other cases.(So did you support the acting secretary's
decision to change the policy on deferred action?

CUCCINELLI: Yes, | thought it was particularly critical to get the question decided and as | view our
role when advising something like that, we gave him a wide variety of options, presented those to him.
With respect to my earlier comments, both to Congresswoman Presley where | noted that | did think it
was a mistake to implement this on a retroactive basis. | freely concede that.But philosophically it'is
appropriate or more appropriate for this authority to rest with the prosecutorial element of the
Department of Homeland Security which is not USAIS(ph) and that these folks would still while under
different circumstances be able to avail themselves of that.
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DESAULNIER: OK, so in this specific case and this is for both of you, they're in limbo. They're in a
legal bureaucratic limbo, the boys says dad keeps working and by the way there was no public charge
here. They paid for their insurance to be part of the program. They're taxpayers. They're beneficial to
the economy and the community. Isabel (ph) went and got a degree with honors from Cal State East
Bay, so how do we work to help them through this process until we get to the point where either she
can get her deferred action. And they're in this bureaucratic limbo.

CUCCINELLI: Well we - we have as you know reopened these cases and | can't speak to timelines for
particular cases but | do know that we have commenced deciding them. | mean we're getting through
some of the work and we have seen an uptick in filings | would note for you since this public
discussion began. And which that's behind the (inaudible) in that they were already in the pipeline if
you will so theirs would not be affected by that uptick but | can't speak to exactly how long it would take
for each of the - each of those cases to be decided. | can check it separately when we leave here.

DESAULNIER: In the idea of working together and | would be willing to help you in this regard, not
being patronizing hopefully, they're in this situation. It's a practical situation. If we could work to assure
them they were going to have their new process as you currently outline it.

CUCCINELLI: Right.

DESAULNIER: And if there's a gap in there we're going to work through it until(ph) a decision making
and then if we could work on legislation that would permanently correct at least for this group of people
or for her, that's what | would like to hear.

CUCCINELLI: You know we'd be glad to do each one of those things.
DESAULNIER: | appreciate it. | yield back Mr. Chairman.

RASKIN: Thank you very much. The gentleman from Kentucky, Mr. Massie, is recognized for five
minutes.

MASSIE: Thank you Mr. Chairman and thank you for having a hearing on this important topic. | want to
thank the witnesses for showing up and dispelling the misinformation that's been out in the press and
the false narratives that we have heard for the last several weeks and months. Before | yield time to the
Ranking Member here, | just want to lament that the full committee - this committee is right now
simultaneously conducting a bogus impeachment process three stories underground beneath the
Capitol Visitor's Center in a closed room. You have to go through three doors to get there and a lot of
my colleagues who would like to be here today are down there both on the democratic side and the
republican side.
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RASKIN: Got you.

ALBENCE: | cannot say that there is something that could be graded medical deferred action, gets
involved in some sort of...

RASKIN: | got you. Somebody could commit a crime while they were here on deferred action for
medical reasons. | got you for that.

So butis it your thought, Mr. Cuccinelli, that you would try to elaborate and specify what some of these
circumstances are?

CUCCINELLI: No, sir. To be clear from the acting secretary, Secretary McAleenan, it is to continue it
as a case-by-case. What we do'internally’is try -- and | heard some comments a little different than this,
is to maintain consistency. And the way we do that is that the four people who are regional directors,
sort of at the top of decision chains in the field, talk together about these cases periodically, as they
feel the need.

Those are not conversations | am -- | participate in, about cases, to make sure that similarly situated
people end up with similar outcomes, whether it's grants or denials. But that is just for consistency. It
doesn't introduce any standards or measuring stick, if you will, to provide guidance as to how these
may come out. We don't have any basis to do that.

RASKIN: All right. Well, we might have a difference of opinion about that, whether your...
CUCCINELLI: understand.

RASKIN: ...authority would include that. The only point | would make, and | appreciate what you just
said about at least trying to develop consistency. But the point | would make is just, when we say that
there is a case-by-case method of decision-making, that just means that each of the facts is treated on
their on their own presentation. But there still need to be rules and standards applied for the decision
maker to decide how the decision is to be made.

CUCCINELLI: And I think that's the nub --
RASKIN: Yes.
CUCCINELLI: You know.

RASKIN: Well, let me -- OK, let me just shift to another question, and in [ph] my role as chair to the
subcommittee -- well we've got to just get on top of the discovery here, which | think we can complete --
we should be able to complete in relative short order, and again -- we feel strongly about this in
general because Congress as the lawmaking branch of government has the authority to receive any
information we want in order to make the laws that we want to make.

You properly chide us for not having comprehensively overhauled immigration law, but we can only do

itif we get the information about everything that we need --
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

IRISH INTERNATIONAL IMMIGRANT
CENTER, INC,,

Plaintiff,
V. C.A. No. 19-CV-11880-IT
KENNETH THOMAS CUCCINELLI I1,
Senior Official Performing the Duties of the
Director, U.S. Citizenship & Immigration
Services, et al.,

Defendants.

N N N N N N N N N N N N N N

[PROPOSED] ORDER
Upon consideration of Defendants’ Motion to Dismiss, and good cause being shown, it is
hereby:
ORDERED that Defendants’ Motion to Dismiss is granted; and it is further
ORDERED that the above-captioned action is dismissed.

SO ORDERED.

DATED: , 2020

UNITED STATES DISTRICT JUDGE
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