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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
FELICIANO GOMEZ LOPEZ )
) Civ. No. 17-cv-11470
Petitioner, )
)
V. )
) PETITION FOR WRIT OF
ANTONE MONIZ, ) HABEAS CORPUS PURSUANT TO
Superintendent of Plymouth County ) 28 U.S.C. § 2241
Correctional Facility, )
JOSEPH D. MCDONALD, JR., )
Sheriff of Plymouth County, )
) ORAL ARGUMENT REQUESTED
Respondents. )
)
INTRODUCTION
1. Petitioner Feliciano Gomez Lopez has been unlawfully detained

without a bond hearing since May 9, 2017. Unless this Court intervenes, he will
remain in custody throughout the pendency of his immigration proceedings without
any opportunity to demonstrate that he does not pose a danger or flight risk
warranting continued detention.

2. Gomez was removed to Guatemala in 2012. In 2013, he fled that
country and rejoined his family in Lynn, Massachusetts. He was detained by
Immigration and Customs Enforcement (“ICE”) on May 9, 2017, but was found to
have a reasonable fear of persecution in Guatemala. Gomez is currently in

proceedings in immigration court to determine whether he is entitled to



Case 1:17-cv-11470-IT Document 1 Filed 08/09/17 Page 2 of 12

withholding of removal, a form of protection that would bar ICE from returning him
to Guatemala.

3. The government intends to hold Gomez without a bond hearing
throughout these proceedings—which may continue for many months, or even
years—because it asserts that his detention is controlled by the post-final-order
detention statute, 8 U.S.C. § 1231. That interpretation is incorrect. Because Gomez
is detained “pending a decision on whether [he] is to be removed from the United
States,” his custody 1s governed by 8 U.S.C. § 1226(a), and he is entitled to an
individual bond hearing. Even if his detention were governed by § 1231, however, it
would be unlawful because that statute does not authorize continued confinement
where—as here—there is no significant likelihood of removal in the reasonably
foreseeable future. Gomez asks this Court to order his immediate release unless he
is provided with an individualized bond hearing.

PARTIES

4. Petitioner Feliciano Gomez Lopez was detained by ICE on May 9,
2017. He remains in immigration custody at the Plymouth County Correctional
Facility in Plymouth, Massachusetts.

5. Respondent Antone Moniz is the superintendent of the Plymouth
County Correctional Facility and is Petitioner’s immediate custodian. He is sued in

his official capacity.
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6. Respondent Joseph D. McDonald, Jr. is the Sheriff of Plymouth
County and is also Petitioner’s immediate custodian. He is sued in his official
capacity.

JURISDICTION

7. This Court has jurisdiction under 28 U.S.C. § 2241 and Article I,
Section 9, Clause 2 of the United States Constitution (“Suspension Clause”) because
Petitioner is currently in custody under color of the authority of the United States
1n violation of the Constitution, laws, or treaties thereof.

VENUE

8. Venue lies in the District of Massachusetts because Petitioner is
detained in Plymouth, Massachusetts and a substantial part of the events giving
rise to his claims occurred in Massachusetts. 28 U.S.C. §§ 1391, 2241.

FACTS

9. Gomez fled a longstanding and violent family and land feud in
Guatemala and entered the United States unlawfully in 2001.

10.  Since moving to the United States, Gomez has lived in Lynn,
Massachusetts and has worked as a landscaper and roofer. Since 2006, he has lived
with his longtime partner and her U.S. citizen daughter, who is now 12 years old.
The couple also live with their 9-year-old U.S. citizen son.

11. Gomez was charged with operating under the influence on three
occasions, most recently on November 8, 2011. In 2011, these incidents brought

Gomez to the attention of immigration authorities. Gomez was placed in removal
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proceedings under 8 U.S.C. §1182(a)(6)(A)(1) as an alien present in the United
States without being admitted or paroled. The Immigration Judge denied his
applications for cancellation of removal and asylum, and ordered his removal to
Guatemala.

12.  During his time in state and immigration custody, Gomez reconnected
with his Christian faith. He obtained treatment for his alcohol use and has been
sober ever since.

13. Gomez was removed in 2012. His wife and children remained in the
United States.

14. In Guatemala, Gomez again feared for his life. In February 2013,
Gomez was deported after attempting to reenter the United States.

15. Following an attempt on his life, Gomez reentered the United States
on or about October of 2013. He travelled to Lynn to reunite with his family.

16.  Gomez’s removal in 2012 had caused him to default in his state
criminal proceedings, and there was an outstanding warrant for his arrest. In May
2017, Gomez was present when police arrived at a co-worker’s apartment. He was
arrested on the outstanding warrant and ultimately transferred into ICE custody.
Since then, Gomez has been detained at the Plymouth County House of Corrections.

17.  On the date of his detention, ICE served Gomez with a Form I-871,

Notice of Intent/Decision to Reinstate Prior Order of Removal.
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18. On May 25, 2017, Gomez requested a reasonable fear interview with
an asylum officer, due to his fear of returning to Guatemala based on the
persecution he suffered because of his family ties.

19.  On dJune 1, 2017, an asylum officer interviewed Gomez, found his
testimony consistent and credible, and determined that Gomez has a reasonable
fear of persecution on account of a protected ground.

20. Gomez’s case was then referred to the Boston Immigration Court for
proceedings to determine whether he qualifies for withholding of removal, a form of
immigration relief that would protect him from removal to Guatemala.

21.  Gomez applied for withholding of removal on July 14, 2017.

22. A hearing on his application will be held on September 28, 2017. If his
application is denied, Gomez may appeal that denial to the Board of Immigration
Appeals (“BIA”). If that entity dismisses Gomez’s appeal, he may petition for review
to the United States Court of Appeals for the First Circuit. Conversely, if the
Immigration Judge grants Gomez’s application for withholding of removal, DHS
may appeal that determination to the BIA.

23.  Gomez requested a bond hearing on July 14, 2017. The Immigration
Judge denied the motion after holding that he lacked jurisdiction to consider bond.

24.  In the government’s view, Gomez will be ineligible for a bond hearing
throughout his entire immigration proceeding. He will thus have no opportunity to
argue to an Immigration Judge that he does not pose a danger or flight risk

warranting continued detention while his immigration case is being resolved.
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25.  Gomez is his family’s primary breadwinner. Since his detention, his
family has fallen behind on rent payments and is facing eviction.

DETENTION DURING WITHHOLDING-ONLY PROCEEDINGS

26.  The Immigration Judge’s conclusion that Gomez is not eligible for a
bond hearing relies on an erroneous interpretation of the Immigration and
Nationality Act’s two main detention provisions—8 U.S.C. §§ 1226 and 1231—as
they relate to Gomez’s proceedings and application for withholding of removal in
immigration court.

Detention under 8 U.S.C. §§ 1226 and 1231

27.  The Immigration and Nationality Act generally provides two sources of
detention authority: The detention of individuals whose immigration proceedings
are pending is governed by 8 U.S.C. § 1226, while that of noncitizens whose legal
process has concluded in a final order of removal that merely awaits execution is
governed by 8 U.S.C. § 1231.

28.  Section 1226 authorizes the detention of a noncitizen “pending a
decision on whether [the noncitizen] is to be removed from the United States.”

29.  Unless subject to mandatory detention provisions not at issue here, a
noncitizen subject to § 1226 may be released on bond or on conditions, and is
entitled to a bond hearing before an Immigration Judge.

30. By contrast, § 1231(a) applies to the detention of noncitizens whose
immigration proceedings have concluded. The statute establishes a 90-day period

during which a noncitizen with a final order of removal “shall” be removed, and
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provides that the executive “shall” detain the noncitizen during that “removal
period.” Id. § 1231(a)(1) and (2).

31. The removal period begins at the time that the government may first
act to execute the order of removal, that is, when an order of removal “becomes
administratively final,” or upon the completion of judicial review, or—if a noncitizen
1s imprisoned when his order of removal becomes final—upon his release from that
custody. Id. § 1231(a)(1)(B)."

32.  With certain exceptions, noncitizens “may” be detained beyond the
removal period. Id. § 1231(a)(6). But the government interprets § 1231(a)(6) and
applicable regulations to deny immigration judges jurisdiction to set bond or order
release on conditions. 8 C.F.R. § 1236.1. Instead, the custody of individuals
detained under § 1231(a)(6) is subject only to limited review by DHS officials.

33. In Zadvydas v. Davis, 533 U.S. 678, 689 (2001), the Supreme Court

interpreted § 1231(a)(6) to authorize detention only when removal is “reasonably

foreseeable.” As a guide, the Court established that six months of detention while

1 Specifically, 8 U.S.C. § 1231(a)(1)(B) provides that the removal period begins “on
the latest of the following:”

“@1) The date the order of removal becomes administratively
final.

“@1) If the removal order is judicially reviewed and if a court
orders a stay of the removal of the alien, the date of the court’s
final order.

“@11) If the alien is detained or confined (except under an
immigration process), the date the alien is released from
detention or confinement.”
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the government attempts a noncitizen’s removal is presumptively reasonable under
the statute. Id. at 701.
Reinstatement of removal and withholding-only proceedings
34. Title 8, § 1231(a)(5) instructs the executive to “reinstate” the removal
order of anyone who is found to have reentered the country illegally after being
removed. Persons subject to reinstatement of removal cannot appear before an
Immigration Judge; instead, they are removed summarily upon their previous

removal order, which is “reinstated from its original date.” Id.; 8 C.F.R. § 241.8(a).

35.  But there is an exception: a noncitizen who expresses fear of being
persecuted or tortured if returned to his home country must be interviewed by an
asylum officer to determine if he has a “reasonable fear” of persecution or torture in
that country. Id. at § 241.8(e). If the officer finds a reasonable fear, the noncitizen is
referred to an Immigration Judge for proceedings to determine whether he qualifies
for “withholding of removal”—a form of protection from removal to a specific
country in which an individual will suffer persecution or torture. See 8 U.S.C.

§ 1231(b)(3); 8 C.F.R. §§ 208.16, 208.31(e); see also 8 C.F.R. § 1208.2(c)(3)(1). The
proceedings are limited in scope to applications for withholding of removal, but are
otherwise conducted following the same procedures that apply in removal
proceedings. 8 C.F.R. § 208.31(e).

36.  Following these “withholding-only” proceedings, an Immigration
Judge’s decision on a noncitizen’s application for withholding of removal may be

appealed to the BIA by the noncitizen or by DHS.
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37. A noncitizen whose application for withholding of removal is denied by
the BIA may then petition for review of the decision to the relevant U.S. Court of
Appeals. A petition for review must always be filed within 30 days of “the date of
the final order of removal.” 8 U.S.C. § 1252(b)(1). In the case of a noncitizen in
“withholding-only” proceedings whose application for withholding of removal is
denied by the BIA, Courts to have examined the question agree that the removal
order becomes final on the date that the BIA renders its decision denying the
application for withholding of removal, and a petition for review is timely if filed

within 30 days of that date. See, e.g., Ortiz-Alfaro v. Holder, 694 F.3d 955, 960 (9th

Cir. 2012); see also Garcia v. Sessions, 856 F.3d 27, 35 (1st Cir. 2017). A non-citizen

pending withholding-only proceedings, therefore, does not yet have a final order of
removal that can be judicially reviewed.
Gomez’s detention
38.  Gomez’s detention during his withholding-only proceedings is governed
by 8 U.S.C. § 1226, not § 1231, and he is entitled to an individualized bond hearing.
Guerra v. Shanahan, 831 F.3d 59 (2d Cir. Jul. 29, 2016) (holding a noncitizen in
withholding-only proceedings was entitled to a bond hearing because his detention

1s governed by § 1226); see also, e.g., Guerrero v. Aviles, No. 14-4367, 2014 WL

5502931 (D.N.J. Oct. 30, 2014); Uttecht v. Napolitano, No. 8:12-CV-347, 2012 WL

5386618 (D. Neb. Nov. 1, 2012); but see Padilla-Ramirez v. Bible, 862 F.3d 881 (9th

Cir. July 6, 2017) (acknowledging noncitizen in withholding-only proceedings did



Case 1:17-cv-11470-IT Document 1 Filed 08/09/17 Page 10 of 12

not have final order of removal for purposes of time-limit to seek judicial review,
but holding 8 U.S.C. § 1231 nevertheless governed detention).

39.  Although DHS notified Gomez of its intent to reinstate his prior order
of removal to Guatemala, Gomez is now in proceedings to determine whether he
may in fact be removed under that order. Gomez is thus detained “pending a
decision on whether [he] is to be removed from the United States,” under § 1226(a),
not pursuant to an “administratively final” order of removal, under § 1231(a). See
8 U.S.C. § 1101(a)(47)(B) (removal order is not final until both the Immigration
Judge and the BIA complete review).

CLAIMS FOR RELIEF
COUNT 1 - VIOLATION OF THE IMMIGRATION AND NATIONALITY ACT

40. The foregoing allegations are realleged and incorporated herein.

41. Noncitizens detained under 8 U.S.C. § 1226(a) are entitled to an
individualized bond hearing to determine whether they pose a flight risk or danger
warranting further detention.

42. Because Gomez is detained under § 1226(a) and he has been denied an
individual bond hearing, his detention violates § 1226(a).

43. Even if Gomez’s detention were governed by 8 U.S.C. § 1231, his
detention would violate that provision because § 1231 does not authorize detention
where there is “no significant likelihood of removal in the reasonably foreseeable

future.” Zadvydas, 533 U.S. at 701 (interpreting statute in light of Constitution).

10
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COUNT 2 - VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIFTH
AMENDMENT TO THE UNITED STATES CONSTITUTION

44. The foregoing allegations are realleged and incorporated herein.
45. Immigration detention violates due process if it is not reasonably

related to the purpose of ensuring a noncitizen’s removal from the United States.

See Zadvydas, 533 U.S. at 690-92, 699-700; Jackson v. Indiana, 406 U.S. 715, 738

(1972). Where removal is not reasonably foreseeable, detention cannot be
reasonably related to the purpose of effectuating removal and is unlawful. See
Zadvydas, 533 U.S. at 699-700.

46. Gomez’s removal is not reasonably foreseeable, and his detention by
DHS during the pendency of his withholding-only proceedings violates his rights
under the Due Process Clause of the Fifth Amendment to the United States
Constitution.

REQUEST FOR ORAL ARGUMENT

Petitioner respectfully requests oral argument on this Petition.
PRAYER FOR RELIEF
Petitioner asks that this Court grant the following relief:
1. Order Petitioner’s release from DHS custody unless he receives
and immediate bond hearing in front of an Immigration Judge;
2. Declare that Petitioner’s detention during his withholding-only
proceedings is governed by 8 U.S.C. § 1226(a), and he is entitled to a bond

hearing.

11
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3. Award attorney’s fees under the Equal Access to Justice Act,
28 U.S.C. § 2412(d) and 5 U.S.C. § 504, if applicable; and,
4. Order any further relief this Court deems just and proper.

Respectfully submitted this 9th day of August, 2017.

[s/ Julio Cortes del Olmo

BBO # 685135

Del Olmo Law

251 Harvard Street, Suite #4
Brookline, Massachusetts 02446
(617) 391-0110

[s/ Adriana Lafaille

Matthew R. Segal (BBO # 654489)
Adriana Lafaille (BBO # 680210)
American Civil Liberties Union
Foundation of Massachusetts, Inc.
211 Congress Street

Boston, Massachusetts 02110
(617) 482-3170

12
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