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Executive Summary

Suffolk County District Attorney Rachael
Rollins campaigned on a pledge not to
prosecute 15 misdemeanor offenses and
low-level felonies, promising that under her
watch, “We will no longer criminalize poverty,
substance use disorder, and mental illness.”!
Her pledge was hailed by progressives and
criminal legal reform advocates, but sharply
criticized by police lobby groups and others in
law enforcement.

This paper provides empirical data to serve

as a basis for comparison between how the
previous administration of the Suffolk County
District Attorney’s Office (SCDAO) prosecuted
these types of offenses as compared to Rolling’
campaign statement proposing the “Decline
to Prosecute” (DTP) list. This comparison is
intended to inform the public about the role of
district attorney (DA) prosecution decisions at
a critical moment for criminal legal reforms in
Massachusetts.

After analyzing cases prosecuted to a
disposition by the Suffolk County District
Attorney’s Office in 2013 and 2014, we made
the following findings:

1. Black people were disproportionately
charged with the misdemeanors and

low-level felonies from the DTP list;

2. Over half of the DTP charges prosecuted to
a disposition were dismissed, suggesting

4 ACLU of Massachusetts

they were not worthwhile prosecutions;

3. Significant questions remain about police
charging practices and prosecutorial
practices regarding plea negotiations with
DTP charges.

This paper shows how prosecution of
low-level offenses occurred in a racially
disparate manner; highlights the unanswered
questions this data raises; and provides
recommendations to Rollins to support the
implementation of the progressive policies
from her campaign.

Black People Were
Disproportionately Charged With
Misdemeanors and Low-Level
Felonies From the Decline to
Prosecute List

Suffolk County prosecution data from 2013
and 2014 shows that misdemeanors and
low-level felony charges from the proposed
DTP list were disproportionately issued
against people of color, particularly Black
people. For some of the offenses on the DTP list
such as trespass, resisting arrest, disorderly
conduct, and drug possession with intent to
distribute, Black people were charged three
times more often than white people. For
driving offenses, Black people were charged
four times more often than white people. The



data also reveals that the SCDAO was more
likely to resolve charges from the DTP list in a
way that was adverse to Black defendants on
certain offenses.

Over Half of the DTP Charges Were
Dismissed, Suggesting They Were
Not Worthwhile Prosecutions

The data shows that a majority of DTP
charges and cases resulted in a non-adverse
outcome (e.g., dismissed by prosecutors or
judges). Nearly 60 percent of all the charges
from the DTP list that were prosecuted to
disposition in 2013 and 2014 ended in a
dismissal. The high dismissal rate of these
charges and the racial disparities in charging
patterns indicate communities of color have
been over-prosecuted in Suffolk County. The
SCDAO’s high dismissal rate of DTP charges
undermines the supposed public safety
argument; if there were a significant public
safety concern, an overwhelming majority

of these cases would likely be prosecuted

to an adverse disposition. It also affirms

the proposed practice Rollins intends to
implement.

Significant Questions Remain About
Police Charging Practices and
Prosecutorial Practices With DTP
Charges

Racial Disparities in Charging Data
Raise Concerns About Racial Bias in
Police Practices. Declining to Prosecute
Misdemeanors and Low-Level Felonies
Can Be a Check on Racially Disparate
Policing.

The data reveals significantly higher rates

of Black people prosecuted than white people
for minor offenses historically associated

with racial profiling. In the Boston Municipal
Court Central Division, for example, Black
people were 15 times more likely to be charged
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with a driving offense, like driving with a
suspended license, compared to their white
peers. In the Allston-Brighton area, Black
people were 14 times more likely than white
people to be charged with trespass. This

data is particularly worrisome in light of
prior evidence of racial disparities in law
enforcement in the Boston area, a problem
documented in the ACLU’s 2014 “Black,
Brown, and Targeted” report which detailed
racially disparate treatment of people of color
by the Boston Police Department (BPD) during
street encounters.

Although research professor Anthony Braga
wrote in a 2015 BPD report that he could not
“determine whether the identified patterns
[of racially disparate treatment] were
generated by bias or other processes of racial
discrimination in BPD FIO? practices,” the
disparities raise significant concerns and
require further research.? Arguably, if police
in Suffolk County know the District Attorney’s
Office will not prosecute charges like trespass
and low-level driving infractions, racially
disparate policing should decline. Without
the threat of potential prosecution, police and
communities will need to think creatively

to address concerns related to disruptive
behavior, without resorting to racially
disparate policing and charging practices.

Analysis of Charging Decisions Raises
Concerns About Prosecutors’ Use of
Superfluous Charges to Leverage Plea
Deals.

The number of DTP charges that are
ultimately dismissed warrants an inquiry

into how and why they are dismissed. When
people are charged with multiple offenses

that far exceed the primarily alleged criminal
conduct, prosecutors have an unfair advantage
of having more charges to bargain away in
exchange for a plea. Although plea bargains
are a regular part of criminal proceedings,
prosecutors leveraging plea deals with the



threat of lengthier sentences, in light of the
multiple charges, troubles notions of due
process and fairness.

Recommendations

Based on our review of prosecution data from
Suffolk County in 2013 and 2014 and our
findings, we recommend the following actions:

*  District Attorney Rachael Rollins should
implement her promised “Decline to
Prosecute” policy and create internal
structures for holding prosecutors
accountable to the policy;

*  DAs across the Commonwealth should
Iinvest in data science, research, staffing,
and methods to keep track of how
Assistant District Attorneys (ADAs)—or
line prosecutors—are prosecuting cases
across the county on a week-to-week basis.
To the extent that any of these charges are
prosecuted, the SCDAO should study the
cost, benefit, and efficacy of prosecuting
these cases.

*  The SCDAO must work with Suffolk
County residents, community organizers,
health care advocates, drug treatment
specialists, anti-poverty activists, small
business owners, youth workers, and
others to develop a robust network of

community-led alternatives to prosecution.

*  The prevalence of racial disparities among
the DTP charges should be an impetus for
police departments in Suffolk County and
elsewhere to examine their arrest records,
looking for racial disparities in arrests for
these 15 types of offenses.

*  Finally, police departments should enact
“Decline to Arrest” policies similar to
Rollins’ campaign pledge, and inform their
officers that, in most circumstances, they
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are not to make arrests for these types of
incidents.



Glossary of Terms

Adversity: A judgment of guilty (pursuant

to either a trial or guilty plea), continuance
without a finding, pre-trial probation, or some
equivalent where the resulting disposition
was not an acquittal or dismissal of the case or
charges.

Case: Any charges included in a criminal
complaint or indictment that are issued a
docket number as a single case.

Charge: The formal accusation made against
an individual, alleging that the individual has
committed a crime. In Massachusetts, police
generally submit an application for complaint
to the clerk of the criminal court, who will
issue the charges in a document called a
complaint. Alternatively, crimes not in the
jurisdiction of the district court are presented
to a grand jury that will issue a true bill

and request an indictment be issued for the
requested charges.

Continuance Without a Finding (CWOF):
A temporary disposition whereby after making
an admission (but not entering a guilty plea),
the case is continued for several months. If

the person successfully completes the term
without violating any of the conditions, the
case will be dismissed. If the person fails to
comply with the terms of the continuance, a
hearing will be held, the continuance may be
terminated, and a guilty finding can be entered
on the person’s record.
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Dismissal: The resolution of a case that

does not include a guilty finding, admission

to sufficient fact, or some other form of

court supervision. Cases can be dismissed

by the DA’s office or a judge for a variety of
reasons including a DA office’s prerogative
that dismissal is in the interest of justice;
insufficient evidence to proceed; or as a part of
a plea bargain. Judges can also dismiss cases
when the DA’s office fails to prosecute the case.

Disposition: The outcome of a case. For the
purposes of this analysis, the disposition
represents the resolution of the open case that
permanently or temporarily resolves the case.

Felony: A criminal offense that is eligible for
a prison sentence. In Massachusetts, a felony
offense allows for a sentence greater than 2 %
years in state prison.

Misdemeanor: A criminal offense that

1s not eligible for a prison sentence. In
Massachusetts, misdemeanor offenses carry
up to 2 % years in the county jail or house of
correction and/or a fine.

Nolle Prosequi: Latin for “we shall no longer
prosecute.” At trial, this is an entry made on
the record by a prosecutor in a criminal case or
a plaintiff in a civil case stating that they will
no longer pursue the matter.*



Introduction

Over the last decade, America’s growing
awareness of mass incarceration and the
over-incarceration of people of color—
specifically Black, Latinx, and First Nations
people—has sparked nationwide advocacy

and organizing efforts to demand sweeping
reforms to the criminal legal system. In
Massachusetts, this energy led to the passage
of comprehensive criminal law reform
legislation in 2018.°> At the same time, voters—
informed by public education campaigns
highlighting the power of prosecutors—

are electing progressive, reform-minded
prosecutors across the country. Still, questions
remain about the capacity for progressive

DAs to dramatically change the criminal legal
system in a short period of time.

One crucial reform—district attorneys
declining to prosecute certain misdemeanors—
remains woefully misunderstood, despite

a great deal of media attention. When DAs
decline to prosecute certain misdemeanors and
low-level felony offenses, and instead pursue
social service or public health alternatives,

the person and the community can benefit.
Pursuing alternatives to prosecution through
diversion to treatment, restorative justice
programs, and counseling has been a valuable
tool in reducing recidivism.® Declining to
prosecute these offenses is one step toward
reducing racial disparities and over-policing

in communities of color, and makes better

use of prosecutorial resources. In place of
Iinvesting time and resources in prosecuting
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low-level offenses, district attorney offices
could invest their limited resources in
solving unsolved homicide cases. They could
engage with community partners to develop
solutions to address recidivism, working with
victims and survivors of violent crimes to
develop restorative practices that promote
accountability and reduce recidivism.”

While the overall population of incarcerated
people has declined in recent years, the

rate of incarceration nationwide remains
high, particularly for men of color. In Suffolk
County, the rate of incarceration has been
reported to be 204 people per 100,000
persons.® There is increasing evidence that
high rates of incarceration create more crime
in communities, not less. To keep people
safe, we need to rethink how we approach
misdemeanor offenses and underscore that
police who continue to arrest people for
low-level offenses further endanger the safety
of community members.®

During her successful campaign for Suffolk
County District Attorney, Rachael Rollins
pledged that her office would not prosecute 15
misdemeanor and low-level felony offenses,
promising instead to focus resources on serious
crimes like murder and on diverting people
with substance use and mental health issues
to treatment. While progressive commitments
like this may have contributed to her victory
at the polls, some critics—including some
media and law enforcement—slammed



Rolling’ “Decline to Prosecute” list, claiming
her office would endanger the public. This
report examines data from the Suffolk County
District Attorney’s Office for the years 2013
and 2014, providing—for the first time—
concrete information to help Massachusetts
residents understand the implications of this
pledge and to ensure people are informed by
facts, not fear.

We cannot prosecute our way out of
poverty, drug use, or mental health
crises.

Decline to Prosecute Charges

In Suffolk County, shortly before winning the
Democratic primary in the Suffolk County
District Attorney’s race and after meeting
with community groups including those
representing formerly incarcerated people,
defense attorneys, and retired judges,
then-candidate Rachael Rollins identified

a list of charges the SCDAO would decline

to prosecute if she were elected as the DA.
Specifically, she indicated that, unless
prosecutors obtained supervisor permission,
they would decline to prosecute the following
offenses:

Property Offenses

*  Trespass;

*  Shoplifting (including offenses that are
essentially shoplifting but charged as
larceny);

*  Larceny under $250;%

*  Receiving stolen property;

*  Breaking and entering (where it is into
a vacant property or where it is for the
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purpose of sleeping or seeking refuge from
the cold and there is no actual damage to

property);

*  Wanton/malicious destruction of property

Public Order Offenses

*  Disorderly conduct;

*  Disturbing the peace;

*  Resisting arrest (as a standalone charge,
1.e., in cases where a person is charged
with resisting arrest and that is the only
charge);

*  Resisting arrest (when combined with
charges that all fall under the list of
charges to decline to prosecute, e.g., a
resisting arrest charge combined only with
a trespass charge);

*  Minor in possession of alcohol

Drug Offenses

*  Drug possession,;

*  Drug possession with intent to distribute

Crimes Against the Person

*  Threats (excluding domestic violence)

Driving Offenses

* Includes multiple driving offenses such as
unlicensed operation, operating uninsured,
operating on a suspended license, and
negligent operation

Many of these offenses—as with most

charges—are associated with poverty, trauma,

substance use disorder, and mental health

issues, and often do not warrant prosecution.
Indeed, prosecution of these charges has no



net benefit in reducing crime rates, and wastes
money and human capital.!

Rollins’ decision to introduce a presumptive
non-prosecution policy for certain
misdemeanor and low-level felony offenses is
within her authority as the district attorney. It
1s well within the discretion of the prosecutor
to decide whether to prosecute a particular
defendant.!? Massachusetts courts have made
clear that this prosecutorial discretion is
exclusive to the executive branch!® and is not
preempted by any right of action by a private
party.** Moreover, any notion that prosecutors
do not have this authority or can be compelled
by the court or the legislature to prosecute
any defendant flies in the face of separation of
powers between the branches of government
and well-settled case law.' As Harvard Law
School professor William Stuntz points out,
“[Clriminal law and the law of sentencing
define prosecutors’ options, not litigation
outcomes. They are not rules in the shadow of
which litigants must bargain. Rather, they are
items on a menu from which the prosecutor
may order as she wishes. She has no incentive
to order the biggest meal possible. Instead,
her incentive is to get whatever meal she
wants, as long as the menu offers it. The menu
does not define the meal; the diner does. The
law-on-the-street—the law that determines
who goes to prison and for how long—is chiefly
written by prosecutors, not by legislators or
judges.”t®

The gatekeeper role played by
DAs is particularly influential in
over-policed communities of color.

What a Difference a DA Makes

In 2018, the ACLU of Massachusetts led
a public education campaign—What a
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Difference a DA Makes—to raise awareness
about district attorneys’ power to change

the criminal legal system. Before the public
education campaign, a statewide poll found
that voters in Massachusetts were largely
unaware of the role of the district attorney,
and who holds them accountable for the
decisions they make in office. From charging
decisions, to bail requests, sentencing
recommendations, holding police accountable,
and influencing the legislature, DAs have the
ability to impact the system and ultimately
serve as gatekeepers to criminal prosecution.

DAs can divert people away from prosecution,
limiting the strain on resources normally
dedicated to prosecuting unnecessary cases.
They can also speak out against institutional
racism and abandon prosecution practices
that perpetuate racial disparities. DAs can
join communities in demanding a system

that invests in non-punitive programming to
address human needs as opposed to reflexively
resorting to punishment.

Behind closed doors and in the public

square, DAs can use their influence with the
legislature and the executive branch to turn
away from “tough on crime” laws and policies,
and request investments in programming and
services for people dealing with substance use
disorders and mental health issues. They can
choose to reserve their substantial power for
investigating and prosecuting victim-based
offenses like sexual assault and murder,
instead of instructing their line prosecutors to
blindly prosecute offenses like drug possession
or trespass, particularly when the charge

1s used for social control by police to seek
compliance with police directives. The choices
elected prosecutors make have life-altering
consequences for individuals, families, and
communities, particularly for those who are
Black, Latinx, and poor—choices that are
largely invisible to people untouched by the
system.



When people are prosecuted for

low-level offenses that, like most crimes, are
overwhelmingly related to poverty, substance
use, or untreated mental health problems, the
impacts extend far beyond the individual. Poor
people charged with property or theft offenses
are often left with unmanageable fines and
fees that make it harder to survive, affecting
their families and communities.

People struggling with substance use
disorder—especially opioid use disorder—
face an increased likelihood of dying from

an overdose upon release from custody.

In Massachusetts, the opioid-related

overdose death rate for people released from
incarceration is 120 times higher than the rest
of the adult population.!” Incarcerating drug
users can kill them.

People who are charged with offenses related
to mental health issues do not benefit from
chains, cages, or courtrooms, and using these
tools to address mental health problems helps
neither the person nor the larger community.
People charged with offenses associated

with poverty, substance use, and mental
illness are left with criminal records that
create additional barriers to employment,
housing, treatment, loans, and educational
opportunities; too often, criminal records set
people even further back when they most need
a helping hand. We cannot prosecute our way
out of poverty, drug use, or mental health
crises.

Of course, there are crimes not on the DTP
list that are correlated to poverty as well,
including some crimes that prosecutors may
claim benefit public safety, but this generally
1s not the case for the misdemeanors and
low-level felonies on the DTP list. Many in
law enforcement have promoted a narrative
that aggressive enforcement of so-called
“quality of life” crimes helps keep the public
safe. The “broken windows” policing theory
introduced by James Q. Wilson and George
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L. Kelling in 1982—and made popular

under New York City Police Commissioner
Bill Bratton in the 1990s—underscored the
role and responsibility of police, as a form

of social control, to prevent disruptive and
criminal behavior. Subsequent studies of

the broken windows theory of policing have
shown that it is disproportionately applied

to communities of color in ways that are
disruptive and fail to promote public safety.'®
Nonetheless, prosecutors’ cooperation with
these policing tactics have likely contributed
to the exponential increase in the incarcerated
population, which further destabilizes
communities and undermines public safety.!?

The gatekeeper role played by DAs is
particularly influential in over-policed
communities of color. In the face of
diminishing resources for social service
programs, substance use treatment, and
mental health services,?° the criminal legal
system has been the default service provider—
to the detriment of many poor communities
and communities of color. By prosecuting
people who are charged—and often
over-charged—with offenses that are largely
related to conditions of poverty, trauma,
substance use disorder, and mental health
1ssues, DAs are not only wasting resources
that could be better spent addressing the
conditions that lead to a person’s arrest;
they are also subjecting people to collateral
consequences that further destabilize their
lives, making it more difficult for people to be
safe, healthy, and free.

Racial Disparities Throughout
the Criminal Legal System in
Massachusetts

In 2016, the Counsel of State Governments
Justice Center analyzed available data from
Massachusetts criminal justice agencies and
determined that 74 percent of newly-convicted
people who were incarcerated had a prior
conviction.?! This finding does not necessarily



suggest that every entry on a person’s
criminal history record includes a sentence

of incarceration. Rather, if someone has prior
convictions, it increases the likelihood that the
DA'’s office will recommend (and/or a judge will
impose) a sentence of incarceration in future
cases. Consistently prosecuting

low-level offenses may increase the likelihood
that a person will eventually receive a
sentence of incarceration on subsequent
arrests. In addition to the collateral
consequences for these misdemeanors and
low-level felonies that impact a person’s ability
to get a job and secure housing, the multiplier
effect can also force judges to sentence people
to lengthy terms of incarceration based on
federal sentencing guidelines.??

For years, advocacy to reduce incarceration
and racial disparities in Massachusetts has
been met with the refrain that Massachusetts
does not have a mass incarceration problem.
After all, opponents of reform have said, the
state has one of the lowest incarceration
rates in the country. Yet, the United States’
incarceration rate far surpasses that of any
other country on earth; if Massachusetts were
1ts own nation, it would have the 11th highest
incarceration rate in the world, incarcerating
324 residents per 100,000—more than the
countries England, Spain, and Portugal.?

Furthermore, racial disparities in the
Massachusetts criminal legal system are
worse than national trends. The per capita
national incarceration rate disparity is 6-to-1
Black to white.?* In Massachusetts, we have

a shameful disparity of nearly 8-to-1 Black

to white. Nationwide, Latinx people are
incarcerated more than whites by a factor of
1.3-to-1, but in Massachusetts, the disparity
is a shocking 4-to-1 Hispanic to white—one of
the worst racial disparities in incarceration in
the nation because we are incarcerating Latinx
people at a rate more than three times the
national rate.?
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Racial disparities in the Massachusetts
criminal legal system are not limited to the
incarceration rate. Across several indicators,
Black and Latinx people are

over-represented in the system, from the
number of people detained on bail pretrial,? to
those sentenced to incarceration, to the length
of their sentences—in both houses of correction
(county detention facilies) and Department

of Correction (state prison) sentences.?” In
February 2019, the Massachusetts Supreme
Judicial Court found that there was ample
empirical evidence to support a prospective
juror’s viewpoint that the criminal legal
system was unfair to young African-American
men is “factually true.”?®

Although much of this data shows statewide
disparities, data also shows disparities

at the county level. In 2009, the ACLU of
Massachusetts responded to community
concerns that Boston Police Department
(BPD) stop-and-frisk practices were
disproportionately impacting Black and
Latinx communities by requesting data from
the BPD on street encounters. The ACLU of
Massachusetts and the BPD subsequently
reached an agreement to have independent
researchers study field interrogation,
observation, frisk and/or search (FIO)
reports, using data from 2007 to 2010. Those
researchers found racially disparate treatment
in how the BPD policed communities of color.
The analysis found that Black people were
subjected to 63 percent of these encounters,
even though they made up just 24 percent of
Boston’s population.?® The analysis showed
that, even after controlling for crime rates,
Boston police officers were more likely to
Initiate encounters in Black neighborhoods
and initiate encounters with Black people. A
subsequent Boston Globe article in August
2017 revealed that the BPD continued to stop,
frisk, and question Black residents at rates
that far surpassed their population numbers.*



Given this disproportionate street-level
surveillance and targeting, it is hardly
surprising that the available data also shows
disproportionate rates of charging against
Black residents of Boston. For example,
between the years 2012 and 2016, Black
people made up 60 percent of the people BPD
arrested for license violations (e.g., driving
with a suspended license), despite the fact
that they only make up 24 percent of the city’s
population.®! These disparities in Boston

are informative of countywide disparities,
since almost 90 percent of Suffolk County
prosecutions originate in Boston.32

In sum, BPD data from recent years reveals
racial disparities in stop-and-frisk,
street-level surveillance, and arrest rates

for certain low-level misdemeanors. What
happens when those charges are presented to
the Suffolk County District Attorney’s Office
for prosecution? District Attorney Rachael
Rollins’ commitment not to prosecute certain
misdemeanors and low-level felonies offers
an opportunity to analyze how the cases were
handled under the previous administration
and to see how her pledge of reform could
change the criminal legal system in Suffolk
County.

ACLU analysis of Suffolk County prosecution
data from 2013 and 2014 shows that people

of color were disproportionately charged

with these misdemeanor and low-level

felony offenses at a rate of 2.5-to-1, and that
cases consisting only of those offense types
were often dismissed and did not result in
convictions. Declining to prosecute these types
of cases could have a meaningful impact on
reducing racially disparate policing practices
if law enforcement leaders in Suffolk County
work with the new DA to divert people away
from the criminal legal system before arrest.3?
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Methodology and Analysis

When then-candidate Rachael Rollins
indicated she would not prosecute the list of

15 misdemeanors and low-level felonies, it
created an opportunity to study who was being
prosecuted for those offenses, the outcomes

of those prosecutions, and the percentage
those prosecutions represented of 2013-2014
cases brought by the Suffolk County District
Attorney’s Office prior to the DA election.

In 2017, the ACLU of Massachusetts received
data pursuant to a public records request
submitted by Suffolk County resident Carol
Pryor.?* The data, according to a letter in
response to Pryor’s request, “include[s]

the following information for non-juvenile
cases arraigned in 2013 and 2014 and now
prosecuted to a disposition: the charges in
each case; the race/ethnicity of the defendant;
the disposition, by charge (e.g., commitment
to custody, fine, probation, or dismissal); and
whether the case was prosecuted in Superior
or District court.”? (See graph A)

Using this data, we conducted an analysis

to understand how the charges that Rollins
indicated her office would not prosecute were
handled by the prior administration in 2013
and 2014. We began by identifying the unique
list of charges that the SCDAO prosecuted to
a disposition in those years, and selecting out
the charges that we identified as falling into
a specific DTP category.?® We then identified
by docket number all of the unique cases

that had at least one DTP charge among all
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Suffolk County Courts

The Massachusetts Trial Court system has
seven departments, but only three major
departments are represented in the data we
received. Here is how they are structured.

Massachusetts Trial Court

— Superior Court

— Chelsea District Court

— Boston Municipal Court

Boston Municipal Court,
— Central Division

— Brighton Division

— Charlestown Division

— Dorchester Division

— East Boston Division

— Roxbury Division

— South Boston Division

— \West Roxbury Division
GRAPH A



of the charges. The docket numbers issued
by the various courts are based on a series
of individual charges applied for by police in
an application for complaint or in a true bill
submitted by the grand jury at the request
of the SCDAO. One case can include a single
charge or multiple charges, which may be
related to a single incident or a series of
incidents.

After identifying the relevant docket numbers,
we created flags using the outcomes—or
dispositions—of each charge to determine
whether a charge led to a dismissal or an
adverse disposition. For the purposes of

our analysis, we considered an “adverse
disposition” to be a court judgment of

guilty (pursuant to either a trial or guilty
plea), continuance without finding, or some
equivalent where the resulting disposition
ended against the defendant. A case is
considered to be adversely disposed if at least
one of the charges (DTP or non-DTP) in the
case had an adverse disposition.

The questions that guided our analysis were:

*  How many total DTP charges and cases did
the SCDAO prosecute to a disposition?

*  Ofthe DTP charges and cases prosecuted
to a disposition, what percent were
resolved adversely against the defendants?

*  Was there a racial disparity in who was
prosecuted for DTP offenses? If so, which
offenses had the greatest disparities?

*  Was there a racial disparity in which
defendants had the DTP charges and cases
resolved adversely against them?

Our analysis shows SCDAO prosecuted to a
disposition 49,033 unique cases, with 24,225
cases in 2013 and 24,808 cases in 2014. Those
49,033 cases collectively contained 95,671
unique charges, with 47,039 in 2013 and
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48,632 1n 2014, respectively. We do not know
the total number of unique cases prosecuted
by the SCDAO because open cases that were
not disposed of were not included in the
dataset provided in 2017. “DTP cases” are
cases that are considered to be a subset of all
cases prosecuted to a disposition and include
at least one DTP charge. They account for 37.7
percent of all cases prosecuted to a disposition.
“DTP exclusive cases” are cases where all

the charges in the case are from the DTP

list; these account for 16 percent of all cases
prosecuted to a disposition between 2013 and
2014. (See graphs B and C)

Percent of all DTP Cases

Out of 49,033 cases prosecuted to a
disposition by the SCDAOQO, only 18,508 cases
are those that have at least one DTP charge.

37.7%
DTP Cases

62.3%
Non-DTP cases

GRAPH B

Our analysis also shows that SCDAO
prosecuted 55 percent of DTP cases to a
non-adverse disposition in 2013 and 2014.

In other words, over half of the DTP cases
prosecuted over that 2-year period resulted in
dismissals or acquittals. (See graph D)

To assess whether there was a racial disparity
in who was prosecuted for DTP offenses during
2013 and 2014, we looked at how the cases
broke down by race. There were 18,508 total
DTP cases that had one or more DTP charges
prosecuted to a disposition. Black, Hispanic,
and white people make up roughly 24.9
percent, 23 percent, and 61.7 percent of Suffolk



County’s population respectively. In addition Table A

to the 33 percent of Black people prosecuted for  DTP Cases Prosecuted to a Disposition in 2013 and 2014
DTP offenses being 8 percent higher than their

representation in the population, the Race Count % of Total I\/;I’:;:xopunty
under-representation of Hispanic and Asian 266 1.5% 9.1%
white people at 14 percent and 33 percent, Black 6,007 33.7% 24.9%
respectively, raises concerns about the missing  Hispanics 2,543 14.3% 99.9%
race data. (See table A) Similarly, when Middle Eastern® M 0.9% -
considering the racial breakdown of DTP cases  giper 8 0.04% -
prosecuted to an adverse disposition, the cases . rown 148 0.8% -
missing race data are critical to determining White 5752 39.3% 617%
the severity of the racial disparities. (See table ;= & Race Data 3,049 171% o
B) Total 17,809 - -
Even taking into account the cases that were Table B
missing race data, there were significant racial
disparities in the number of Black people DTP Charges, by Race and Adversity
prosecuted for certain offenses®—specifically, #of DTP sofptp  JoOf Charges
trespass at 42 percent, driving offenses at 36 Race ChargesThat o ies  ThatAre
percent, possession with intent to distribute : Are Adverse Adverse
.. Asian 76 304 25%
drugs at 35 percent, and resisting arrest at
39 percent. In all DTP cases, Black people Black 2007 7283 308%
. Hispanic 1,204 3,050 39.5%
were prosecuted 9 percent higher than
their representation in the Suffolk County Middle Eastern 10 B 22.7%
population. Our findings discuss some of these Other ! 9 1m1%
disparities in charging, prosecution, and Unknown 100 180 85.5%
disposition. White 3,487 7,458 46.8%
Total 8,942 22,987+ 40.6%
Breakdown of All Decline to Prosecute Cases
There are 49,033 total cases closed by the SCDAO in 2013 and 2014.
DTP Exclusive: 8,288
DTP Cases: Adverse:
18,508 Not DTP 8,341
Exclusive: 10,220
Total Non-Adverse:
Cases: 10,167
49,033
Non-DTP Case:
31,224
GRAPH C
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Breakdown of All Charges Closed By SCDAO in 2013 and 2014

There were 95,671 charges closed by the SCDAO in 2013 and 2014. Most of them were either
dismissed or pled out.

95,671

Dismissed:
52,811

Nolle Prosequi: 3,187
Not Guilty at Trial: 1,987

Convert to Civil: 408
No True Bill: 15
Diversion: 3 Non-Adverse

o Aalerse

47,039 48632

Total Total Total
Charges Charges Charges

in 2013 in 2014 CWOF: 4,698

Pre-Trial Probation: 2,351
= Guilty at Trial: 861
- Bound Over: 4
- General Continuance: 5
- Other: 181

Plea:
29,160
|
1

GRAPH D
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Findings

Black People Were
Disproportionately Charged With
Misdemeanors and Low-Level
Felonies From The Decline to
Prosecute List

The data reveals significant racial disparities
in the number of Black people charged with
these offenses compared to other racial
groups.* The disparity between Black people
and white people for certain offenses was
staggering. For public order offenses like
disorderly conduct or trespass, Black people
were charged at a rate of 3-to-1 as compared to
white people. Resisting arrest also had a 3-to-1
disparity. Motor vehicle offenses, which can
be a key indicator of racial profiling, showed

a higher disparity: 4-to-1 Black to white. (See
graph E)

Black people were not only charged at higher
rates; in many DTP offense categories, Black
people were more likely to face an adverse
disposition than their white counterparts.*?
(See graph F)

These disparities have serious implications.
Studies show that Black people with a criminal
record are less likely to be hired compared to
their similarly-situated white counterparts
with criminal records. By prosecuting offenses
that could otherwise be dismissed or diverted,
DAS’ offices reinforce the barriers many people
face to employment and further exacerbate
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conditions of poverty and higher rates of
unemployment and underemployment in
communities of color.

Prosecution of low-level misdemeanors

and non-violent felonies thus perpetuates

the criminalization of poverty. DASs’ offices
prosecute many poor people, resulting

in collateral consequences that further
complicate their lives. From the moment
someone is arrested, the financial
consequences begin to mount. When police
take someone into custody, that person runs
the risk of being held on bail until they can
appear before a court. In many instances,
even if a nominal bail is set, there is still a

fee that the detained person must produce in
order to post the bail. In the event the person
cannot post bail, they end up detained and
unable to go to work or attend other important
appointments or commitments that may

have financial implications. When a person is
initially brought before the court and advised
of the charges against them, they are entitled
to a lawyer. If they cannot afford a lawyer
because of their economic status, the court will
appoint one. This comes at a cost, however, of
$150. The resolution of the case often includes
fines and/or fees to pay for court-imposed
programs and probation supervision.

Additionally, adverse dispositions on many
low-level offenses can also trigger immigration
consequences for non-citizens, even those who
possess proper documentation. Even cases that



Charge Disparities
Between White and
Black People Across DTP
Charge Categories

ALL CHARGES, REGARDLESS OF ADVERSITY

Black people were nearly 3 times more
likely to be charged with drug possession
with intent to distribute.

Black: 768 per 100,000 persons in Suffolk County
White: 280 per 100,000 persons in Suffolk County

Black people were more than 3 times
more likely to be charged with resisting
arrest, regardless of associated charges.

Black: 395 per 100,000 persons in Suffolk County
White: 119 per 100,000 persons in Suffolk County

Black people were more than 3 times
more likely to be charged with trespass.

Black: 663 per 100,000 persons in Suffolk County
White: 203 per 100,000 persons in Suffolk County

Black people were 4 times more likely to
be charged with a motor vehicle offense,
a key indicator of racial profiling.

Black: 1,331 per 100,000 persons in Suffolk County
White: 321 per 100,000 persons in Suffolk County

Outcome Disparities
Between Black and White
People Across DTP
Charge Categories

CHARGES WITH ADVERSE OUTCOMES

Black people were nearly 3 times more
likely have an adverse outcome after
being charged with drug possession with
intent to distribute.

Black: 245 per 100,000 persons in Suffolk County
White: 85 per 100,000 persons in Suffolk County

Black people were nearly 3 times more
likely to have an adverse outcome after
being charged with a driving offense.

Black: 236 per 100,000 persons in Suffolk County
White: 83 per 100,000 persons in Suffolk County

Black people were 2.5 times more likely
to have an adverse outcome after being
charged with a public order offense

like trespass.

Black: 267 per 100,000 persons in Suffolk County
White: 91 per 100,000 persons in Suffolk County

Black people were more than 2 times
more likely to have an adverse outcome
after being charged with resisting arrest.

Black: 215 per 100,000 persons in Suffolk County
White: 88 per 100,000 persons in Suffolk County

GRAPH E
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are disposed by an admission to sufficient facts
—as opposed to a guilty plea or conviction—can
trigger deportation proceedings.*?

Over Half of the DTP Charges Were
Dismissed, Suggesting They Were
Not Worthwhile Prosecutions

On December 27, 2018, the National Police
Association (NPA) filed a state bar complaint
against newly elected District Attorney
Rollins, stating that she might be choosing

to rely on the American Bar Association’s
Criminal Justice Standards as a way of
providing justification for this policy. The NPA
alleged that Rollins’ decision to not prosecute
crimes without any further consideration of
circumstances was a “severe departure from
the overwhelming obligation that Rollins has
to increase public safety.”*

The “further consideration of circumstances”
can and should include the fact that—despite
the public safety argument made in support
of prosecuting every person arrested for these
types of crimes—the data from the SCDAO
for 2013 and 2014 shows a majority of those
prosecutions were ultimately dismissed. (See

table C)

TableC
% of Charges That Are “Non-Adverse” in DTP Charge Category

% of All Charges That are

Charge Category Non-Adverse
Driving Offense 76.5%
Disorderly Conduct 61.3%
Trespass 54.5%
Shoplifting 52.9%
Drug Possession with Intent to 52.4%
Distribute

Drug Possession 50.6%
Breaking and Entering 49%
Larceny Under $250 421%
Resisting Arrest 38.5%

While some of these dismissals of DTP charges
occurred in the context of guilty pleas, others
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were dismissed outright. Seventeen percent of
all of the cases prosecuted to a disposition in
2013 and 2014 were DTP exclusive cases.*® Of
those DTP exclusive cases, 60.9 percent had
non-adverse outcomes. In other words, 10
percent of all of the cases prosecuted to

a disposition in 2013 and 2014 were DTP
exclusive cases in which either the case was
dismissed or the person was acquitted. It
raises the question: Why were these cases
brought in the first place?

There are 72,684 non-DTP charges; of them,
roughly 39 percent were adverse. Therefore,
the remaining 61 percent of non-adverse
charges were arguably the more serious
non-DTP charges. If those were dismissed at
a higher rate than the DTP cases, the public
safety rationale behind prosecuting all of
these offenses is called into question. There
are also concerns about the racial disparities
in non-DTP charges that warrant further
examination. (See table D)

Table D
Breakdown of Non-DTP Charges, by Race and Adversity

#o0fNon-DTP , . Non-DTP % of Charges
Race Charges That

Are Adverse Charges That Are Adverse
Asian 418 1,107 38%
Black 9,570 27,255 35%
Hispanic 4,480 12,075 37%
Middle Eastern 31 159 20%
Other 10 22 45%
Unknown 215 544 40%
White 8,400 18,421 46%
Total 23,124 72,6845 32%

Finally, for the cases that were resolved
through trial, a significant number of them
resulted in non-adverse outcomes. The SCDAO
data reveals that only 3 percent of the 49,033
cases—or 1,326 cases—were resolved by trial.
Looking only at the 188 DTP cases that were
resolved by trial, over half—54 percent—
resulted in acquittals. There were only 87 DTP
cases, or 6.5 percent, that resulted in guilty



verdicts. Moreover, of the DTP exclusive cases,
72 percent resulted in acquittals. Considering
the resources it takes to bring a case to trial
and the failing conviction rate after presenting
the facts to a jury or judge, it calls into
question the efficacy of prosecuting so many of
these charges. The significant number of these
cases resulting in non-adverse dispositions
raises serious concerns about the reasons
police and prosecutors charge and prosecute
these offenses in the first place. (See graph G)

Significant Questions Remain About
Police Charging Practices and
Prosecutorial Practices With DTP
Charges

Racial Disparities in Charging Data
Raise Concerns About Racial Bias in
Police Practices. Declining to Prosecute
Misdemeanors and Low-Level Felonies
Can Be a Check on Racially Disparate
Policing.

The SCDAO data also provide a window into
racial disparities in policing in Suffolk County,
particularly regarding specific offenses long
associated with police racial profiling. The
data reflects significant disparities between
Black and white people charged with driving
offenses,* trespass, and drug possession with
intent to distribute. There is one thing these
low-level offenses have in common: the high
degree of officer discretion available to police
when deciding whether or not to arrest and
charge someone.

The data reveals that there was a Black to
white disparity of 15-to-1 and 8-to-1 in the
Boston Municipal Court Central and Roxbury
divisions respectively. In other words—in

the rapidly gentrifying Roxbury section of
the city—for every one white person per
100,000 white residents, seven Black people
per 100,000 Black residents were likely to be
charged with driving offenses. The Roxbury
division of the Boston Municipal Court
encompasses the Mission Hill, Longwood, and

Breakdown of All Cases That the SCDAO Took to Trial

There are 49,033 total cases closed by the SCDAO in 2013 and 2014. Three percent of all cases
ended up going to trial. This is how they break down. A “DTP exclusive” case is where all

charges in the case fall into the DTP list.

Guilty: 418

Cases That
Went to Trial:
1,326

Not Guilty: 908

I DTP Cases: 188 I

Cases That Are Not DTP: 1,138

DTP Exclusive: 57
B = Guilty: 16

1 Not Guilty: 41
Not DTP

Exclusive: 131

GRAPH G. Approximately 3 percent of the cases (1,326 cases, representing 2,866 charges) were resolved by a trial. Of
those cases that went to trial, 418 cases— 31 percent of the 3 percent—are adversely disposed. DTP cases made up
14 percent or 188 of the cases that went to trial. Less than half—46 percent—of the DTP cases that went to trial were
adversely disposed with only 87 out of the 188 resulting in guilty verdicts.
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Fenway areas, which even out the population
of Black to white persons at a ratio of about
nine Black persons for every 10 white persons.
Despite this, Black people were charged

with driving offenses like operating with a
suspended license, or driving with expired
registration, at a rate of seven times that of
white people in the Roxbury division of the
Boston Municipal Court.

Meanwhile, the jurisdiction of the Central
division of the Boston Municipal Court
encompasses sections of Boston that are
mostly white and affluent including Back Bay,
Beacon Hill, and the North End. (See map A)

BMC Central Division
and Its Jurisdictional
Boundaries

MAP A

The 2013 and 2014 data shows an alarming
15-to-1 disparity for driving offenses, raising
serious concerns about the ways in which

the BPD and the Massachusetts State

Police enforced motor vehicle laws in certain
segments of the city. This is particularly
disturbing in light of the practical implications
of disparate policing detailed above and the
financial consequences these charges have on
a person’s ability to restore driving privileges
or to secure employment that requires a valid
license. (See map B)
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Likelihood of a Black Person to Be
Charged with a Driving Offense,
Compared to a White Person

Central: 14.9x more likely

Roxbury: 8x more likely

Allston/Brighton: 15.1x more likely
MAP B

Similarly, so-called “quality of life” offenses
like disorderly conduct, disturbing the

peace, and trespass were disproportionately
charged against people of color in certain
segments of the city. For instance, the

Black to white disparity for the charge of
trespass in West Roxbury was 2-to-1, while

in Roxbury it was 4-to-1. In Allston-Brighton,
1t was 14-to-1. The racially disparate use

of these so-called “quality of life” offenses
without justification erodes trust and rapport
between law enforcement and people in the
Black community and communities of color.
Declining to prosecute these low-level offenses
has the potential to nullify or otherwise
1mpact a tool the police have used with racially
disparate outcomes or in a racially disparate
manner.

The way police choose to enforce criminal laws
and use the power of arrest in communities of
color has been an important topic in criminal



law reform conversations. The analysis of the
SCDAO’s 2013 and 2014 data shines a light

on some of BPD’s policing practices, since
many of the arrests made during those years
were prosecuted to a disposition. It is not

clear whether the trespass charges in the
SCDAO data are always an indicator of over-
policing of Black people; in some cases, police
may have charged a person in response to

a resident’s call. Since many of the charges
were dismissed in court, and since Rollins has
pledged not to prosecute the bulk of them, BPD
should decline to arrest people for offenses

like trespass moving forward. The charging
disparities revealed in the SCDAO data should
inspire BPD to examine racial disparities in
its own arrest data related to the offenses from
the DTP list.

The SCDAO data also reveals significant
disparities in drug possession with intent to
distribute charges—a specific type of charge
involving a high degree of officer discretion.
The SCDAO data shows no significant racial
disparities in charges for drug possession
alone. Yet, the data shows a 3-to-1 disparity
between Black and white people charged with
drug possession with intent to distribute. This
disparity is deeply troubling because a police
officer can exercise their discretion when they
discover someone with drugs; depending on
the circumstances of the discovery, the officer
can choose to charge that person with drug
possession or with possession with intent

to distribute—a felony charge that carries
heavier penalties.*’

Once an officer has charged a person with
possession with intent to distribute, a
conviction only requires proof that an
individual possessed drugs—no matter

the amount—with the intent to distribute
them, because there is no weight threshold
required to prove the offense. Intent can be
inferred from packaging, statements, or other
indicators that demonstrate an intent to
distribute. The absence of racial disparities
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in drug possession charges—particularly
paired with the presence of racial disparities in
possession with intent to distribute charges—
highlights the need to interrogate the choices
police officers made when they discovered
someone 1n possession of drugs.

Often, police charge people with this offense
for amounts that the person possesses for
personal consumption or amounts they intend
to consume with others. Although consuming
with others may meet the technical definition
of possession with intent to distribute, officers
can and do use their discretion to charge
simple possession. The racial disparities
between people charged with possession of
drugs versus those charged with possession
with intent to distribute raise questions about
how that discretion is exercised.

Similarly, prosecutors can reduce a possession
with intent to distribute charge to a simple
possession charge in order to negotiate a plea
deal. The racial disparities between Black and
white people charged with possession with
intent to distribute raise serious concerns
considering evidence shows Black and white
people use and sell drugs at relatively the
same rates.*® Declining to prosecute these
charges can provide a check on what may be an
abuse of police and prosecutor discretion—or
at least a disparate application of discretion.

Finally, the offense of resisting arrest was
another charge that was disproportionately
charged against Black people in Suffolk
County relative to their population in the
county.?® Our analysis of the SCDAO data
shows a 3-to-1 disparity between Black people
and white people. Overall, Black people make
up 39 percent of the people prosecuted for
resisting arrest, though they only make up
24.9 percent of the Suffolk County population.
This disparity does not account for the 15
percent of resisting arrest charges missing
race data.



Despite these disparities, law enforcement
organizations and officials took particular
umbrage at Rollins’ commitment to decline

to prosecute resisting arrest charges.?® Her
commitment, however, was limited to
Instances where resisting arrest was the only
charge, or was included in charges where all
of the other offenses are from the decline to
prosecute list. Looking at policing practices

as a form of social control, resisting arrest is a
charge that can be used to compel compliance.
Ask most criminal defense attorneys and they
can rattle off anecdotal accounts of clients
whose only offense was disrespectful behavior
towards a police officer, which led to an officer
arresting them and charging them with
resisting arrest in order to gain compliance or
demonstrate their power. Rollins’ presumptive
non-prosecution of resisting arrest cases where
it is either the only or one offense among other
exclusively DTP charges, can serve as a check
against police misuse of this charge.

Analysis of Charging Decisions
Raises Concerns About Prosecutors’
Use of Superfluous Charges to
Leverage Plea Deals

There 1s also an outstanding question
about whether prosecutors benefit from
police charging practices by overcharging
or “charge stacking” to leverage plea
bargains. Charge stacking is the practice of
charging an individual with every offense
that there is probable cause to prove. Given
that there are over 2,000 criminal charges
in the Massachusetts General Laws, it’s an
easy task for an officer to find an offense to
charge someone with. The stacked charges
can be used as bargaining chips to leverage
guilty pleas against individuals who now
face potentially harsher penalties given the
number of offenses they’ve been charged with.

It would be very difficult for the approximately
150 prosecutors in the SCDAO to competently
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close out the roughly 25,000 cases they
prosecuted to disposition each year in 2013
and 2014 without plea bargains.?! There are
approximately 60 ADAs, or line prosecutors,
in Suffolk County who handle district court
cases. Data from 2013 and 2014 suggests
that, on average, an ADA handled about 375
cases per year. These figures do not take into
account the cases that were prosecuted but
not disposed of during those years; therefore,
the number of cases an ADA prosecuted

over an average year may be substantially
higher. That is an unreasonable caseload for
any prosecutor. Faced with these enormous
caseloads, prosecutors too often turn to their
most powerful weapon to transform cases into
guilty verdicts or adverse dispositions: plea
negotiations.

Plea negotiation is the process used to resolve
pending criminal matters short of trial. During
the negotiation process, prosecutors offer
shorter terms of probation or incarceration
than what the accused person would face if
convicted after trial, instead of offering them

a fair and reasonable sentence throughout the
case.

Prosecutors often use superfluous charges

as a bargaining chip. Here’s how it works:

If an ADA prosecutes someone for trespass,
disorderly conduct, resisting arrest, and
possession with intent to distribute drugs,
the ADA has a lot of power and flexibility
during the negotiating process, enabling them
to dismiss some of the charges in exchange
for the accused person pleading guilty to

the remaining charges. But if the accused
exercises their constitutional right to go to
trial, the ADA can warn them that—if found
guilty—they will recommend the accused be
sentenced based on all of these charges. It’s
often an impossible scenario for the accused,
and results in astonishingly high percentages
of plea agreements. Nationwide, over 90
percent of guilty findings—not including
continuances without a finding, pre-trial



probation, or other admissions to facts—

in state and local courts arise from plea
agreements, not trials.?? The SCDAO data
analyzed shows that guilty pleas accounted

for 98 percent of all guilty findings, while the
remaining 2 percent of guilty findings were the
result of a trial.?®

Our analysis of the SCDAO data raises a
question about how superfluous DTP charges
were used in plea negotiations. If individual
DTP charges are being dismissed at a rate
greater than DTP cases, it suggests that
individual charges are being dismissed in
exchange for guilty pleas, admissions to
sufficient facts, or other adverse findings on
the case. Looking at the overall number of DTP
charges, they appear to have

non-adverse outcomes—or dismissals—at a
rate greater than DTP cases. This is consistent
with prosecutors using the superfluous DTP
charges as bargaining chips to leverage guilty
pleas or other adverse dispositions on the
cases.

Our analysis of the SCDAO data shows that 45
percent of DTP cases were adversely disposed,
yet the overall percent of adverse dispositions
for DTP charges within those casesis 41
percent. This suggests that DTP charges were
frequently dismissed in exchange for guilty
pleas on other charges. Further analysis

1s warranted to determine if the difference
between charge dismissal rates and case
dismissal rates was the result of prosecutorial
practices related to plea bargaining or another
source. (See graphs H and I)

If police are charging and ADAs are
prosecuting misdemeanor and low-level felony
offenses like those on the DTP list in order to
coerce or leverage guilty pleas or other adverse
dispositions from the accused, the public
should be informed. Charging people with
offenses that will ultimately end up dismissed
gives prosecutors more power to negotiate a
resolution that the accused can accept or else
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risk a conviction, a significant sentence due to
the number of charges, and a longer criminal
record.

It is true that plea negotiations are a
well-accepted practice within the criminal
courts and have generally been understood
as a mechanism used to increase efficiency in
busier courts. But the choice to prosecute these
misdemeanor and low-level felony offenses
in the first place is just that: a choice. The
data indicates that prosecutors could save
time, reduce harm, and build trust with the
community by declining to prosecute
lower-level offenses. The commitment to
decline to prosecute these misdemeanor and
low-level felony offenses is an important

step towards ending our over-reliance on

the criminal legal system to deal with issues
related to poverty, trauma, substance use
disorder, and mental health issues.



Percent of All DTP Cases

with Adversity

A large majority of the 18,508 DTP cases have
a non-adverse outcome.

45%
Adverse

55%
Non-Adverse

GRAPHH
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Percent of all DTP Charges
with Adversity

There are 22,987 total DTP charges in 2013 and
2014. A large majority of those charges are
non-adverse.

41.1%
Adverse

58.8%
Non-Adverse

GRAPH |



Recommendations

District Attorney Rachael Rollins’

campaign pledge declining to prosecute 15
misdemeanors and low-level felonies has
created an opportunity to take a deeper look
into some of the practices of the SCDAO

over the past several years. This closer look
reveals significant racial disparities and the
need for better data. In light of the significant
disparities in who is charged with these
offenses and the questions surrounding police
and prosecutorial practices, we recommend
Rollins use the power of her role as district
attorney to do the following:

1. Rollins should fully implement her
promised “Decline to Prosecute” policy.
She must honor her campaign platform
of presumptive non-prosecution of the 15
misdemeanors and low-level felonies. In
the absence of robust community-based
treatment facilities, restorative justice
programs, and other services for people
living with addiction, mental health issues
and/or poverty, there may be a desire
to continue to rely on the criminal legal
system. That would be a serious mistake.
To the extent that the SCDAO continues
to pursue these misdemeanor charges in
limited circumstances, they should make
up no more than 1 percent of the total
number of cases prosecuted, as opposed
to the 38 percent of those prosecuted to a
disposition in 2013 and 2014. In order to
achieve this, Rollins must develop a clear
policy that carves out the exceptions for
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when a DTP case may be prosecuted, and
establish clear accountability measures
and structures to ensure compliance.

The SCDAO, as well as the other district
attorney offices across the Commonwealth,
should invest in data science, research,
staffing, and methods to track of how ADAs
prosecute cases across the county on a
week-to-week basis. If any DTP charges
are prosecuted, the SCDAO should study
the cost, benefit, and efficacy of those
prosecutions.

Rachael Rollins and DAs across

the Commonwealth must improve
record-keeping and data collection.
Much of the data provided pursuant to
the public records request was missing
race data, sentencing data, and did not
include the date or court event for each
disposition. In order to have a better
understanding of prosecution practices,
there should be well-collected data that
provides relevant information about the
trajectory of a case through the entirety
of prosecution. District attorney offices
should also have staff with the expertise
to consistently collect, analyze, and report
on prosecution trends and disparities.
Prosecution statistics should be analyzed
and reported out on a week-to-week basis.
Data should include but not be limited

to prosecution statistics for each court,
status of each case and next court date,
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bail requests, charge breakdowns, plea
offers, final disposition, as well as race

and ethnicity data. This will ensure that
DTP charges are being dismissed, and
help identify trends, problems, and costs
of prosecution. Consistent research and
analysis will enable the SCDAO to identify
opportunities to become more efficient

and just by eliminating unnecessary
prosecutions.

The SCDAO must work with Suffolk
County residents, community organizers,
health care advocates, drug treatment
specialists, anti-poverty activists, local
small business owners, youth and youth
workers, and others to develop a robust
network of community-led alternatives
to prosecution. This will help ensure

that there are appropriate services and
programming for people who are in need.
Often, people are charged with minor
offenses because there are no available
alternatives. People who are homeless,
struggling with substance use disorder,
or experiencing mental health issues
may encounter the police more frequently
than other Suffolk County residents. The
police charge them with these offenses,
which could otherwise be avoided. By
identifying and supporting community-
based programs and support services, the
need to police individuals is significantly
diminished.

The prevalence of racial disparities among
the DTP charges should be an impetus
for police departments in Suffolk County
and elsewhere to examine their arrest
records, and look for racial disparities

in arrests for these 15 types of offenses.
The SCDAO must work with the Boston
Police Department, the Massachusetts
State Police, and all other municipal and
university law enforcement agencies in
Suffolk County to ensure that people are
not being charged unnecessarily or in a
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racially disparate manner. By reviewing
the number of people charged and looking
at the racial disparities with an eye toward
understanding policing practices, these
agencies can identify patterns of racially
disparate policing. Police should also
increase involvement with Suffolk County
residents, community organizers, health
care advocates, drug treatment specialists,
anti-poverty activists, local small business
owners, youth, and youth workers.

5. Finally, police departments should enact

“Decline to Arrest” policies similar to
Rollins’ campaign pledge, and inform their
officers that, in most circumstances, they
are not to make arrests for these types

of incidents. Absent empirical evidence
and analysis of arrest data that show
increased public safety, police departments
should decline to make arrests for public
order and other low-level offenses, and
should instead study the benefits to

public safety and invest greater resources
Into community-based crime prevention
alternatives.

Law enforcement has been over-policing,
over-charging, and over-prosecuting people

of color, particularly Black people in Suffolk
County. In light of the election of DAs who ran
on platforms of reform, there is a tremendous
opportunity to respond to over-policing in
communities of color by leveraging the power
of the district attorney’s office for the benefit
of the people. Further study is needed into

not only the 15 charges on the Decline to
Prosecute list, but all charges that are brought.
Consistent, rigorous, and transparent analysis
of prosecution data will better equip the
SCDAO—and any other prosecutor’s office—to
identify ways to reduce over-incarceration

and eliminate racial disparities. Cook County
State’s Attorney Kim Foxx in Illinois has

set a great example by making most of her
office’s prosecution data available,’ as has the
Manhattan DA’s office who collaborated with



the Vera Institute to study racial disparities

in the Manhattan criminal legal system.5¢
Philadelphia District Attorney Larry Krasner,
St. Louis County District Attorney Wesley Bell,
and Baltimore State’s Attorney Marilyn Mosby
have also announced progressive policies
regarding bail and non-prosecution of low-level
drug offenses.

All DAs in Massachusetts should invest in
alternatives to prosecution, and data collection
and analysis. We cannot allow fear to compel
us to continue using the criminal legal

system to address our failures as a society to
provide and meet the basic human needs of
our neighbors, loved ones, and friends. Public
safety can be achieved through investing

in people, not prisons. We need fact-based
solutions that are rooted in restoration,
transformation, and healing, not outdated
fear-based tactics that cause harm and disrupt
people’s lives. A small step forward is declining
to prosecute.
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Research Addendum

What follows is a research addendum that was

used as the basis for the analysis in this report.

Total Charges Processed

The SCDAO processed:

* 95,671 total charges in 2013 and 2014
* 47,039 charges in 2013

* 48,632 chargein 2014

Total Cases Processed

The SCDAO processed:

+ 49,033 total cases in 2013 and 2014

* 24,2251n 2013

+  24,8081in 2014

DTP Case and Charge Counts

Of the 95,671 total charges processed by the
SCDAO in 2013 and 2014, 22,987 of them fall
into the DTP category. That is 24 percent.

*+ 11,265 DTP charges in 2013

11,722 DTP charges in 2014
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Of the 49,033 total cases processed by the
SCDAO in 2013 and 2014, 18,508 of them fall
into the DTP category. That is 37.7 percent.

* 9,087 cases with at least one DTP charge in

2013

* 9,421 cases with at least one DTP charge in

2014

DTP Case and Charge Counts by
Category

Trespass (See table E)

+  0f 95,671 total charges in 2013 and 2014,

2,639 are for trespass.

+ 0f49,033 total cases in 2013 and 2014,

2,619 cases include at least one charge for
trespass.

+  0f 95,671 total charges in 2013 and 2014,

1,202 are trespass charges that resulted in
an adverse disposition.

+ 0f49,033 total cases in 2013 and 2014,
1,195 cases include trespass charges that
resulted in an adverse disposition.

+  0f49,033 total cases in 2013 and 2014,
1,530 cases contain only a trespass charge
and other charges on the DTP list.



Table E

Trespass Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 21 0.8% 33.6 0.2
Black 1,087 41.2% 655.7 3.2
Hispanic 321 12.2% 205.3 1.0
Middle Eastern 2 0.1% -- -
Unknown 21 0.8% -- -
White 843 31.9% 202.4 -
Missing 344 13% -- -
Total 2,639 - -- -

Shoplifting (See table F)

0f 95,671 total charges in 2013 and 2014,
1,469 are for shoplifting.

0Of 49,033 total cases in 2013 and 2014,
1,414 cases include at least one charge for
shoplifting.

0Of 95,671 total charges in 2013 and 2014,

699 are shoplifting charges that resulted in

an adverse disposition.

0Of 49,033 total cases in 2013 and 2014,
672 cases include shoplifting charges that
resulted in an adverse disposition.

0Of 49,033 total cases in 2013 and 2014,
1,018 cases contain only a shoplifting
charge and other charges on the DTP list.

Disorderly Conduct (See table G)
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0f 95,671 total charges in 2013 and 2014,
2,765 are for disorderly conduct.

0Of 49,033 total cases in 2013 and 2014,
2,676 cases include at least one charge for
disorderly conduct.

0Of 95,671 total charges in 2013 and 2014,
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1,071 are disorderly conduct charges that
resulted in an adverse disposition.

0f 49,033 total cases in 2013 and 2014,
1,048 cases include disorderly conduct
charges that resulted in an adverse
disposition.

0Of 49,033 total cases in 2013 and 2014,
1,143 cases contain only a disorderly

conduct charge and other charges on the
DTP list.

Table F

Shoplifting Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 2 0.1% 3.2 0.0
Black 442 30.1% 266.6 2.0
Hispanic 193 13.1% 123.5 0.9
Middle Eastern 3 0.2% -- -
Other 2 0.1% -- -
Unknown 15 1.0% -- -
White 559 38.1% 134.2 -
Missing 190 12.9% -- -
Total 1,469 - -- -
Table G
Disorderly Conduct Charges, by Race
Ratio to
Race Count % of Total Per Capita White
Persons
Asian 48 1.7% 76.7 0.4
Black 994 35.9% 599.6 29
Hispanic 304 1% 194.5 --
Middle Eastern 6 0.2% - -
Other 2 0.1% -- -
Unknown 18 0.7% - -
White 871 31.5% 2091 -
Missing 522 18.9% -- -
Total 2,765 - - -




Driving Offenses (See table H)

+ 0f95,671 total charges in 2013 and 2014,
6,296 are for driving offenses.

+ 0f 49,033 total cases in 2013 and 2014,
5,952 cases include at least one charge for a
driving offense.

+  0f95,671 total charges in 2013 and 2014,
1,478 are driving offense charges that
resulted in an adverse disposition.

+  0f49,033 total cases in 2013 and 2014,
1,413 cases include driving offense charges
that resulted in an adverse disposition.

+ 0f 49,033 total cases in 2013 and 2014,
2,059 cases contain only a driving offense
charge and other charges on the DTP list.

Table H

Driving Offense Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 132 21% 211 0.6
Black 2,239 35.6% 1350.6 41
Hispanic 1,014 16.1% 648.7 2.0
Middle Eastern 27 0.4% - -
Other 2 0% - -
Unknown 61 1% - -
White 1,359 21.6% 326.3 -
Missing 1,462 23.2% -- -
Total 6,296 - -- -

Breaking and Entering’” (See table I)

+ 0f95,671 total charges in 2013 and 2014,
153 are for breaking and entering.

+ 0f 49,033 total cases in 2013 and 2014,
151 cases include at least one charge for
breaking and entering.

+  0f95,671 total charges in 2013 and 2014,
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78 are breaking and entering charges that
resulted in an adverse disposition.

0f 49,033 total cases in 2013 and 2014,
77 cases include breaking and entering
charges that resulted in an adverse
disposition.

0Of 49,033 total cases in 2013 and 2014,
76 cases contain only a breaking and

entering charge and other charges on the
DTP list.

Tablel

Breaking and Entering Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Black 55 35.9% 33.2 2.5
Hispanic 18 11.8% 1.5 0.9
Other 1 0.7% - --
Unknown 1 0.7% - --
White 55 35.9% 13.2 -
Missing 23 15% -- --
Total 153 - - -

Larceny (Under $250) (See table J)

0f 95,671 total charges in 2013 and 2014,
710 are for larceny.

0Of 49,033 total cases in 2013 and 2014,
648 cases include at least one charge for
larceny.

0f 95,671 total charges in 2013 and 2014,
411 are larceny charges that resulted in an
adverse disposition.

0f 49,033 total cases in 2013 and 2014,
375 cases include larceny charges that
resulted in an adverse disposition.

0Of 49,033 total cases in 2013 and 2014,
2217 cases contain only a larceny charge and
other charges on the DTP list.



Table J

Larceny Under $250 Charges, by Race

Ratio to
Race Count % of Total PerCapita White
Persons
Asian 7 1% 1.2 0.1
Black 221 31.1% 133.3 1.7
Hispanic 73 10.3% 46.7 0.6
Unknown 3 0.4% - -
White 328 46.2% 78.8 -
Missing 76 10.7% - -
Total 710 -- -- --

Drug Possession (See table K)

Of 95,671 total charges in 2013 and 2014,
3,838 are for drug possession.

0Of 49,033 total cases in 2013 and 2014,
3,248 cases include at least one charge for
drug possession.

0f 95,671 total charges in 2013 and 2014,
1,864 are drug possession charges that
resulted in an adverse disposition.

0Of 49,033 total cases in 2013 and 2014,
1,621 cases include drug possession
charges that resulted in an adverse
disposition.

0Of 49,033 total cases in 2013 and 2014,
1,808 cases contain only a drug possession
charge and other charges on the DTP list.

Drug Possession With Intent to Distribute
(See table L)
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0Of 95,671 total charges in 2013 and 2014,
3,652 are for drug possession with intent to
distribute.

0Of 49,033 total cases in 2013 and 2014,

2,775 cases include at least one charge for
drug possession with intent to distribute.
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+  0f95,671 total charges in 2013 and 2014,

1,736 are drug possession charges that
resulted in an adverse disposition.

049,033 total cases in 2013 and 2014,

1,371 cases include drug possession
charges that resulted in an adverse
disposition.

+  0f49,033 total cases in 2013 and 2014,

836 cases contain only a drug possession
charge and other charges on the DTP list.

Table K

Drug Possession Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 28 0.7% 448 01
Black 803 20.9% 484.4 1.0
Hispanic 440 11.5% 281.5 0.6
Middle Eastern 4 0.1% -- -
Other 1 0% -- -
Unknown 34 0.9% -- -
White 2,006 52.3% 481.7 -
Missing 522 13.6% -- -
Total 3,838 -- -- -
Table L

Drug Possession With Intent to Distribute Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 46 1.3% 73.5 0.3
Black 1,274 34.9% 768.5 27
Hispanic 710 19.4% 454.2 1.6
Middle Eastern 4 0.1% - -
Unknown 17 0.5% - -
White 1,167 32% 280.2 -
Missing 434 11.9% - --
Total 3,652 -- -- --




Table M Table N

Individual Drug Possession Charges Individual Drug Possession With Intent to Distribute Charges

Drug Charge Count
DRUG, POSSESS CLASS A c. 94C s. 34 1 Drug Charge Count
DRUG, POSSESS CLASS A c94C §34 987 DRUG, DISTRIBUTE OR POSSESS WITH INTENT

DRUG, POSSESS CLASS A, SUBSQ. OFF. ¢. 94Cs.34 1 CLASSE c. 94Cs. 32D(a)

DRUG, DISTRIBUTE OR POSSESS WITH INTENT,

DRUG, POSSESS CLASS A, SUBSQ.OFF. c94C §34 87 CLASS A . 94C 5. 32(a) 6
DRUG, POSSESS CLASS B c. 94C s. 34 7 DRUG, DISTRIBUTE OR POSSESS WITH INTENT, 0
DRUG, POSSESS CLASS B c94C §34 1,661 CLASS B c. 94C s. 32A(a)
DRUG, POSSESS CLASS B, SUBSQ. OFF. c. 94Cs.34 1 DRUG, DISTRIBUTE OR POSSESS WITH INTENT, 1
CLASS B, SUBSQ. OFF. c. 94C s. 32A(b)
DRUG, POSSESS CLASS B, SUBSQ.OFF. c94C §34 207
DRUG, POSSESS TO DISTRIB CLASS A c94C §32(a) 494
DRUG, POSSESS CLA 4C §34 4
UG, POSSESS CLASS € c94C§3 %0 DRUG, POSSESS TO DISTRIB CLASS A, SUBSQ. 102
DRUG, POSSESS CLASS C, SUBSQ.OFF. c94C §34 16 c94C §32(b)
HEROIN, BEING PRESENT WHERE KEPT ¢.94Cs.35 1 DRUG, POSSESS TO DISTRIB CLASS B c94C 983
HEROIN, BEING PRESENT WHERE KEPT c94C§35 166 §32A@)
DRUG, POSSESS TO DISTRIB CLASS B, SUBSQ. 017
HEROIN, POSSESS c94C §34 9 094C §32A(b)
OTHER|POSSES CL B DRUG SUBSQ OFF 6 DRUG, POSSESS TO DISTRIB CLASS C c94C 396
POSSESSION OF CLASS B, DRUGS 57 §32B(a)
POSSESSION OF CLASS D, DRUGS 9 DRUG, POSSESS TO DISTRIB CLASS C, SUBSQ.¢94C
§32B(b)
DRUG, POSSESS CLASS D ¢. 94C s. 34 5
DRUG, POSSESS TO DISTRIB CLASS D c94C §32C(a) 986
DRUG, POSSESSCLASS D c94C§34 199 DRUG, POSSESS TO DISTRIB CLASS D, SUBSQ.c94C
DRUG, POSSESS CLASS D, SUBSQ.OFF. c94C §34 8 §32C(b)
Total 3,838 DRUG, POSSESS TO DISTRIB CLASS E c94C §32D(a) 273
DRUG, POSSESS TO DISTRIB CLASS E, SUBSQ.c94C  ,
Destruction of Property (See table O) §32D(b)
POSSESSION W/I TO DISTRIBUTE, CLASS B, DRUGS 50
+  0f95,671 total charges in 2013 and 2014, Total 3,652
326 are for destruction of property.
* 0f49,033 total cases in 2013 and 2014, Table O
317 cases include at least one charge for Breakdown of the Destruction of Property Charges, by Race
destruction of property.
Ratio to
. Race Count % of Total Per Capita White
+  0f 95,671 total charges in 2013 and 2014, Persons
102 are destruction of property charges Asian 32 0.6% 3.2 0.2
that resulted in an adverse disposition. Black 129 39.6% 778 41
Hispanic 55 16.9% 35.2 1.8
+ 0f49,033 total cases in 2013 and 2014, Unknown 3 0.9% - -
97 cases include destruction of property White 80 24.5% 19.2 -
charges that resulted in an adverse Missing 57 17.5% . _
diSpOSitiOIl. Total 326 - - -

+  0f49,033 total cases in 2013 and 2014,
77 cases contain only a destruction of
property charge and other charges on the
DTP list.
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Resisting Arrest (See table P)
From Rachael Rollins’ website:

A resisting arrest charge combined with
only charges that all fall under the list

of charges to decline to prosecute, e.g.,
resisting arrest charge combined only with
a trespassing charge.

Essentially, this policy would mean that
the SCDAO would only move to decline to
prosecute a resisting arrest charge if:

* Itistheonly charge in a case, or;

*  Thereis a charge for resisting arrest, and

all other charges in the case are on the DTP

list.

Of the 49,033 total cases in 2013 and 2014,
there are 401 cases that contain only a
resisting arrest charge or a resisting arrest
charge with other charges on the DTP list.

*  Ofthe 401 cases, there are 855 charges;

402 charges are for resisting arrest and the

remaining 453 are other charges on the
DTP list.

Table P

Breakdown of the Resisting Arrest Charges, by Race

Ratio to
Race Count % of Total Per Capita White
Persons
Asian 3 0.7% 4.8 01
Black 1568 39.3% 95.3 2.9
Hispanic 37 9.2% 237 0.7
Middle Eastern 1 0.2% - -
Unknown 5 1.2% -- --
White 136 33.8% 327 -
Missing 62 15.4% - --
Total 402 - - -
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Table Q

All Cases Prosecuted to a Disposition by SCDAO in 2013 and

2014, by Court Division

Court Number of Cases
Boston Municipal Court Central Division 10,158
Brighton Division 2,303
Charlestown Division 1,164
Chelsea District Court 6,523
Dorchester Division 9,613
East Boston Division 2,990
Roxbury Division 7,784
South Boston Division 2,808
Superior Court 1,634
West Roxbury Division 4,156
Total 49,033




Appendix A

Charges found in the 2013 and

2014 SCDAO data that the ACLU of
Massachusetts identified as being
included on the “Decline to Prosecute”
list?®:

B&E FOR MISDEMEANOR c266 §16A

COCAINE, POSSESS TO DISTRIBUTE ¢94C
§32A(c)

COUNTERFEIT DRUG, DISTRIBUTE OR
POSSESS WITH INTENT c. 94C s. 32G

DESTRUCTION OF PROPERTY -$250,
MALICIOUS c¢266 §127

DESTRUCTION OF PROPERTY -$250,
WANTON ¢266 §127

DISORDERLY CONDUCT ¢272 §53
DISTURBING THE PEACE c272 §53

DRUG, DISTRIBUTE OR POSSESS WITH
INTENT CLASS E ¢. 94C s. 32D(a)

DRUG, DISTRIBUTE OR POSSESS WITH
INTENT, CLASS A c. 94C s. 32(a)

DRUG, DISTRIBUTE OR POSSESS WITH
INTENT, CLASS Bc. 94C s. 32A(a)

DRUG, POSSESS CLASS A ¢94C §34
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DRUG, POSSESS CLASS B c94C §34
DRUG, POSSESS CLASS C ¢94C §34

DRUG, POSSESS TO DISTRIB CLASS A
c94C §32(a)

DRUG, POSSESS TO DISTRIB CLASS B
c94C §32A(a)

DRUG, POSSESS TO DISTRIB CLASS B,
SUBSQ. c94C §32A(b)

DRUG, POSSESS TO DISTRIB CLASS C
c94C §32B(a)

DRUG, POSSESS TO DISTRIB CLASS C,
SUBSQ. c94C §32B(b)

DRUG, POSSESS TO DISTRIB CLASS D,
SUBSQ. ¢94C §32C(b)

DRUG, POSSESS TO DISTRIB CLASS E
c94C §32D(a)

DRUG, POSSESS TO DISTRIB CLASS E,
SUBSQ. ¢94C §32D(b)

HEROIN, BEING PRESENT WHERE KEPT
c94C §35

HEROIN, POSSESS ¢94C §34

LARCENY UNDER $250 ¢266 §30(1)



LICENSE SUSPENDED, OP MV WITH c90
§23

OTHER | SHOPLIFTING BY CONCEALING
MDSE 266:30A

POSSESSION OF CLASS D, DRUGS

REGISTER MV OPERATED +30 DAYS YEAR,
FL*¢90 §3

REGISTRATION LEFT IN TRANSFERRED
MV *¢90 §2B

REGISTRATION NOT IN POSSESSION * ¢90
§11

REGISTRATION STICKER MISSING * 540
CMR §2.05(6)(a)

REGISTRATION STICKER MISSING * 540
CMR §2.24(3)

REGISTRATION SUSPENDED, OP MV
WITH c90 §23

RESIST ARREST (Common Law)
RESIST ARREST c268 §32B

SHOPLIFTING $100+ BY ASPORTATION
266 §30A

SHOPLIFTING $100+ BY CONCEALING
MDSE ¢266 §30A

SHOPLIFTING BY ASPORTATION c266
§30A

SHOPLIFTING BY CONCEALING MDSE
266 §30A

SHOPLIFTING OF SHOPPING CART ¢266
§30A

TRESPASS ¢266 §120
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