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Daniel L. McFadden
(617) 482-3170 ext. 171

AMERICAN CIVIL LIBERTIES UNION dmcfadden@aclum.org
FOUNDATION

Massachusetts

October 22, 2025

Via Electronic Submission
Re: FOIA Request

To whom 1t may concern:

This letter is a request by the American Civil Liberties Union of Massachusetts
(“ACLUM”) pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, for
documents in the possession of the U.S. Department of Justice (“DOJ”) and the U.S.
Department of Defense (“DOD”).1

The Immigration Court is a component of the Executive Office for Immigration
Review, which is itself a component of DOJ. See 8 C.F.R. § 1003.0. The Immigration
Court 1s staffed by Immigration Judges (“IJs”), as well as various administrative and
clerical personnel. See 8 C.F.R. § 1003.10. Although referred to as “judges,” IJs are
executive branch employees ultimately subject to the direction and supervision of the
Attorney General. See, e.g., 8 C.F.R. 1003.1(h).

DOJ’s regulations provide for the appointment of Temporary Ids (“T1Js”). See
8 C.F.R. § 1003.10(e). Until recently, those regulations required that TIJs possess
certain prior experience, such as former IJs, DOJ attorneys with at least 10 years of
legal experience in the field of immigration law, and current administrative law
judges in other agencies. See 79 Fed. Reg. 39953 (2014). However, on August 28,
2025, DOJ removed those experience requirements from the regulation, and “any
attorney” is now eligible to be a TIJ under DOJ’s rules. See 90 Fed. Reg. 41883 (2025).

It has been widely reported that DOJ intends to appoint active duty military
service members (including potentially activated reservists) as TIJs, and that DOD

1 DOD has recently begun referring to itself as the “Department of War”, although
this is not its name under law. Cf., e.g., 10 U.S.C. §§ 111(a) & 113 (“There is a
Secretary of Defense, who is head of the Department of Defense . . . .”). This letter
will refer to the Department as DOD in accordance with the law, and any such
reference shall encompass and include any responsive records labeled as, generated
by, received by, or otherwise associated with any organization calling itself the
“Department of War.”
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has agreed to order up to 600 military service members to serve in that role.2 Our
understanding is that at least two military service members have already been
ordered to the Immigration Courts in Massachusetts to serve as IJs or TIJs. The
apparent use of active duty military personnel to control the domestic civilian
population—including to order people to be jailed and potentially expelled from the
country—raises a variety of grave legal concerns.3

ACLUM requests the following records. Unless otherwise specified, the
timeframe for the request is May 1, 2025, until the present. Requests for records
include all appended documents and attachments, including email attachments.
Records should be produced in electronic format to the greatest extent possible.
References to DOJ and DOD shall include their constituent agencies, offices,
divisions, departments, and other components.

1. All contracts, memoranda of understanding (“MOUs”), and other
agreements between DOJ and DOD concerning military personnel serving
as Ids and/or TIJs;

2. All DOJ and DOD rules, policies, and procedures concerning military
personnel serving as IJs and/or TIdJs;

3. All records of any funding for military personnel serving as IJs and/or TIds,
including without limitation any records of transfers of DOJ funds to DOD
for such orders, details, or assignments;

4. All letters, emails, text messages, and other correspondence sent or
received by the Assistant Attorney General for Administration and/or her
office concerning military personnel serving as IJs and/or TIJs;

2 “Pentagon authorizes up to 600 military lawyers to serve as temporary immigration
judges,” Konstantin Toropin, Associated Press, Sept. 2, 2025,
https://apnews.com/article/pentagon-immigration-judges-trump-pete-hegseth-
b07950833591270b926ad86ede8b961f.

3 “Trump Administration Appoints Hundreds of Unqualified Military Lawyers to
Serve as Immigration Judges,” American Immigration Council, Sept. 5, 2025,
https://www.americanimmigrationcouncil.org/blog/trump-appoints-military-lawyers-
to-serve-as-immigration-judges/; “Using Military Lawyers as Immigration Judges Is
I11-Advised and Potentially Illegal,” The Brennan Center for Justice, Sept. 29, 2025,
https://www.brennancenter.org/our-work/analysis-opinion/using-military-lawyers-
immigration-judges-ill-advised-and-potentially.

4 ACLUM understands that the Assistant Attorney General for Administration is
presently Assistant Attorney General Jolene Ann Lauria, who has held that position
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5. All letters, emails, text messages, and other correspondence sent or
received by the Director of the Executive Office for Immigration Review
(“EOIR”) and/or his office concerning military personnel serving as IJs

and/or T1ds;

6. All letters, emails, text messages, and other correspondence sent or
received by the Chief Immigration Judge and/or her office concerning
military personnel serving as IJs and/or T1dJs;

7. All letters, emails, text messages, and other correspondence sent or
received by the Judge Advocates General of the Department of the Army,
the Department of the Navy, and the Department of the Air Force, and/or
their respective offices, concerning military personnel serving as IJs and/or
TIds;

8. All orders to military personnel to serve as IJs and/or TIJs, including
without limitation any orders activating reserve personnel for such
assignment;

9. All applications by any active or reserve military personnel to serve as IdJs
and/or TIds;

10.The resume and curriculum vitae (“CV”) for every IJ and TIJ assigned to
an Immigration Court in Massachusetts from January 2025 to the present.

ACLUM 1is entitled to a fee waiver under the FOIA and the relevant
regulations because ACLUM qualifies as a representative of the news media and
because release of the records requested is in the public interest and not in any
commercial interest of the requester.

ACLUM is entitled to a fee waiver because it is a representative of the news
media as defined by the FOIA statute. Representatives of the news media include
any organization “that gathers information of potential interest to a segment of the
public, uses its editorial skills to turn the raw materials into a distinct work, and
distributes that work to an audience,” where “news” is defined as “information that
1s about current events or that would be of current interest to the public.” 5 U.S.C.
§ 552(a)(4)(A)1).

ACLUM 1is a not-for-profit, non-partisan organization dedicated to the
principles of liberty and equality. As the Massachusetts affiliate of the national
ACLU, also a not-for-profit, non-partisan organization, ACLUM distributes

since 2023. See https://www.justice.gov/imd/staff-profile/meet-assistant-attorney-
general.
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information both within and outside of Massachusetts. Gathering and disseminating
current information to the public is a substantial component of ACLUM’s mission and
work. ACLUM publishes reports and other written materials that are disseminated
to the public, including on its website and through internet sites such as Facebook,
and Instagram. These materials are widely available to everyone, including tax-
exempt organizations, not-for-profit groups, and institutions of higher learning at no
cost. Accordingly, ACLUM is a representative of the news media within the meaning
of the statute and is entitled to a fee waiver. See Nat’l Sec. Archive v. U.S. Dep’t of
Def., 880 F.2d 1381, 1387 (D.C. Cir. 1989); see also Elec. Privacy Info. Ctr. v. Dep’t of
Def., 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003).

ACLUM is further entitled to a waiver or reduction of fees because disclosure
of the requested information is in the public interest, as it is likely to contribute
significantly to public understanding of the operations or activities of the government
and disclosure of the information is not primarily in the commercial interest of the
requester. See 5 U.S.C. § 552(a)(4)(A)(@111). This request seeks records that will inform
the public’s understanding of the government’s policies and activities regarding
immigration enforcement and military/civil affairs, matters of substantial public
concern. As a not-for-profit organization dedicated to protecting the civil rights and
civil liberties of all persons in Massachusetts, including those of noncitizens, ACLUM
has no commercial interests in the requested information. ACLUM therefore is
entitled to a fee waiver or reduction of fees based on the public’s interest in disclosure
of the documents requested herein. See Long v. Dep’t of Homeland Sec., 113 F. Supp.
3d 100, 107 (D.D.C. 2015) (“The Court has little difficulty concluding that information
about enforcement of our immigration laws would be of interest to the public.”).

To the extent you contend that any of the requested records are exempt from
disclosure, we ask that you justify all asserted exemptions by reference to specific
provisions of the FOIA. Please release all segregable portions of otherwise exempt
material. We reserve all rights to appeal or otherwise contest any decision to withhold
any information or to deny a waiver of fees.

We look forward to your reply to our request within twenty (20) business days,
as required by the FOIA. 5 U.S.C. § 552(a)(6)(A)(1). Thank you for your prompt
attention to this matter.

Sincerely,
/s/ Daniel L. McFadden

Daniel L. McFadden

Managing Attorney

ACLU Foundation of Massachusetts
dmcfadden@aclum.org
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