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PROCEUZEDTINGS
(Court called to order.)
(11:03 a.m.)

THE COURT OFFICER: All rise.

The honorable court's in session.

You may be seated.

THE CLERK: All right. Your Honor, the
matter before the Court is American Civil
Liberties Union of Massachusetts versus Plymouth
County Sheriff's Department.

It is Docket No. 2026 Civil Action 477.

The matter is on today for a motion to
dismiss.

Counsel, please identify yourselves for
the Court and the record, starting with
plaintiff.

MR. MCFADDEN: Good morning, your Honor.

Dan McFadden on behalf of the ACLU of
Massachusetts.

THE COURT: Attorney McFadden.

MS. SAUNDERS: Good morning.

Mackenzie Saunders with the ACLU of
Massachusetts.

THE COURT: Attorney Saunders.

MS. KENNY: Good morning, your Honor.

LMP Court Reporting - (508) 641-5801
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Jessica Kenny, general counsel for the
Plymouth County Sheriff's Department.

With me, your Honor, I have a 303 intern
who is working with us in the legal department
for the summer, Edgar Martinez.

THE COURT: Okay.

MS. KENNEY: And I appreciate permission
for him to sit at the bar this morning.

THE COURT: Okay. Attorney Kenny and
Mr. Rodriguez [sic].

Good after -- good morning.

We have, I think, a pretty interesting
issue here, and I'd like plaintiffs to start.

I've read through the briefs, and it

seems —-- 1s the primary -- the primary -- the
first guestion is whether or not there's -- 1T
guess 1t's whether or not there's -- the

Supremacy Clause prohibits the production of the
documents.

And my understanding is that the
Commonwealth, or at least -- excuse me, the
plaintiff has cited the case, Rahim, as its
primary kind of focus of that issue.

Is that correct?

MR. MCFADDEN: That's certainly one of

LMP Court Reporting - (508) 641-5801
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the authorities supporting our position, yes,
your Honor.

THE COURT: Right. Right. Okay.

And, essentially, Jjust because it's -- the
federal government can't prohibit the state from
producing the records, despite the fact that they
have a contract with the federal government.

Is that the core of that issue?

MR. MCFADDEN: Yes, your Honor.

I think that the state is not allowed to
contract into violation of the public records
law, and, also, that the federal government has
not prohibited the state from releasing these
records.

THE COURT: Okay. Well, okay.

Well, go ahead; kind of inform me about
these issues.

Go ahead.

MR. MCFADDEN: Yes, your Honor.

So, just to step back and set the stage
a bit, the Plymouth County Sheriff's Department
is an agency of the Commonwealth of
Massachusetts.

THE COURT: Yes.

MR. MCFADDEN: It is subject to the public
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records law.

And the Rahim case stands very clearly
for the proposition that Plymouth has no
authority to contract its way out of the public
records law. It has to comply.

Plymouth is the only House of Correction
in Massachusetts that houses federal civil
immigration detainees.

It does that under a contract with ICE and
DHS.

And there have been concerns, both
nationally and locally, about the gquality and
accessibility of healthcare for immigration
detainees.

So the ACLU of Massachusetts, last
December, submitted a public records request --

THE COURT: Right.

MR. MCFADDEN: -- seeking information
about the medical program at Plymouth for the
immigration detainees.

I want to be clear that we did not ask for
the medical file for any detainee.

THE COURT: No, I understand that.

MR. MCFADDEN: We asked for records about

the program itself.
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And these are records that we have good
reason to believe exist because the contract,
you know, states that they're being created at
Plymouth over the course of the contract.

These included things like the Continuous
Quality Improvement program documents that
Plymouth indicates it creates, invoices that
Plymouth sends to ICE, and then wvarious
categories of correspondence between -- you
know, from Plymouth to ICE about the medical
program.

And we were very careful to try to protect
the privacy of the detainees.

We asked that to the extent any of these
records contain any medical information that it
be fully anonymized by removing the names, dates
of birth, A-number, et cetera.

In response to our 10 categories of
requests relating to the medical program, we got
back from Plymouth a total of two pages of
documents and a blanket assertion of an exemption
for all other categories of records.

And then, in response to this litigation,
I think Plymouth has taken an even broader

position that the public records law doesn't
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apply at all to their immigration detention
program through principles of preemption.

They're arguing field preemption, conflict
preemption, as well as a statutory exemption
under the state law, all under 8 CFR 236.6 as the
basis for these assertions, and that's ICE's
regulation about detainee names not being
released.

So Plymouth has moved to dismiss.

With your Honor's permission, we divide
the argument.

I'm happy to oppose the motion to dismiss;
and my colleague, Attorney Saunders, 1s prepared
to address the motion for summary Jjudgment, if
the Court decides to reach that today.

But, on the motion to dismiss, Plymouth is
asserting these three arguments: field
preemption, conflict preemption, and the state
Sstatute.

Our view is that field preemption does not
apply.

Field preemption is a very extraordinary
form of preemption where a state is totally
prohibited from having any rules or laws in

the particular field that's covered by the
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preemption doctrine.

And, 1n order to trigger that field
preemption, there has to be some clear indication
from Congress that it intends to preempt state
laws in the entire field, both inconsistent and
consistent with federal law.

And it would be pretty extraordinary, I
think, if Congress intended to preempt the
state's ability to control the records being
generated by the state's own agencies related to
the state's operation of its own Jjail.

And there's no indication that Congress
tried to do that here, your Honor.

Plymouth is not pointing to any statute
of Congress that indicates that there's field
preemption in effect.

Instead, Plymouth is really pointing at
one sentence of one regulation issued by ICE; but
the issuance of a regulation does not, itself,
generally trigger field preemption.

If that was the case, then every
regulation would trigger field preemption, which,
obviously, 1is not how this works.

And I think the cases that Plymouth cites

for this proposition that the regulation is
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triggering field preemption actually disprove
Plymouth's point.

So they rely on the Capron case --

THE COURT: Um-hum.

MR. MCFADDEN: -—- from the First Circuit.

That's a case where there was a
comprehensive federal regulatory scheme for a
guest worker program --

THE COURT: Um-hum.

MR. MCFADDEN: -- for workers to enter the
United States as domestic workers.

And the First Circuit found that
Massachusetts was not field preempted from
applying its own wage and hour laws to those
workers once they arrived in the United States,
even though there was a comprehensive federal
regulatory scheme.

Arizona, I think, also does not get
Plymouth where it's trying to go.

Arizona 1s a case where there were four
state statutes at issue that related to
immigration.

Only one of those statutes related -- was
found to be field preempted.

That was a statute where the state was
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actually trying to graft an additional penalty
onto a federal registration scheme, and the
Supreme Court said, No, you can't do that.

But all of the other statutes, the other
three in that case, two of them were found to
be conflict preempted; one was not preempted at
all.

And so I think that indicates there 1is
still room for the state to have statutes that
relate incidentally to immigration that aren't
going to be field preempted.

And so we think that the field preemption
argument fails for those reasons.

The conflict preemption argument, we
think, also fails, because our request is not in
conflict with the regulation that Plymouth is
citing.

This is a regulation that applies to the
name of, or other information relating to, the
detainees.

THE COURT: Right.

MR. MCFADDEN: And the principle of
statutory interpretation we use when there's
a specific item followed by a general category

is the specific informs the meaning of the
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general.

So this would indicate that it means the
name of or other identifying information about
the detainees.

And that's how -- we cited a couple
federal courts that have construed this provision
in federal discovery disputes to mean that,
name of the detainee or other identifying
information.

And, of course, we ask that all of that
information be redacted from these records.

So we don't think we're in conflict for
that reason.

I think that the history of the regulation
also indicates why we are not in conflict.

This was a regulation -- and we cited the
Federal Register entries for its promulgation,
but it was promulgated immediately after 9/11 in
2002.

And the reason it was promulgated was
there was a concern, according to the agency,
that they were arresting people and putting them
in civil immigration detention who were the
subject of investigations into terrorism or

foreign intelligence activity.
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THE COURT: Um-hum.

MR. MCFADDEN: And they were concerned
that if the identities of these detainees were
released, their co-conspirators would learn that
the conspiracies (phonetic) were compromised --

THE COURT: Um-hum.

MR. MCFADDEN: -- and so they wanted
to prohibit the release of identifying
information.

And, again, that's what we've asked to Dbe
redacted.

So we don't think conflict preemption
applies either.

And then the last argument Plymouth is
making is that the state statutory exemption
applies.

And that's an exemption for records that
are exempt from disclosure by statute.

And that was a very specific choice by
the legislature to say "by statute," not "by
regulation."

The principle for interpreting the state's
own exemptions to the public records law is that
they have to be narrowly interpreted.

And, here, "statute" should mean
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"statute." It shouldn't mean statute or
regulation.

That would expand the scope of the
exemption beyond its permissible boundaries.

And I think that it makes sense, from the
perspective of the legislature, why it would do
that.

If executive agencies were allowed to
expand public records exemptions whenever they
wanted to by regulation, that would really
undermine the transparency goals of the public
records statute.

So we think that exemption doesn't apply
either because all that's being asserted here 1is
a federal regulation, not a federal statute.

THE COURT: Right.

MR. MCFADDEN: And I think the last thing
that Plymouth raised was just the supervisor of
record decisions, which I can address very
briefly.

The supervisor of record decisions are not
about this case.

We did not go to the supervisor. I want
to be clear about that.

They're about unrelated requests for
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documents from the sheriffs.

And there is no deference owed to those
decisions.

The public records statute requires this
court to undertake a de novo review of all of the
issues that are presented.

And, also, I'll just note that I did
review those decisions.

You know, I didn't personally find them
particularly persuasive.

There's not a lot of reasoning in there
from the supervisor about why they think this
regulation would have this impact, which would
really be to shield a huge volume of records --

THE COURT: Right.

MR. MCFADDEN: -—- from public
accessibility.

So, for those reasons, we think the motion
to dismiss should be denied, your Honor.

And if you wish to hear about the motion
for summary judgment that we filed, Attorney
Saunders is happy to address that as well.

THE COURT: Let's stick with the motion to
dismiss right now.

MS. KENNY: Thank you, your Honor.
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Just to be clear factually, there were
10 categories -- or maybe even 12 categories of
items that were requested.

There were some records that we did
provide.

So we provided -- I know it's being
cited as a link, but it is a link to a very
voluminous amount of records that have just been
made available by the federal government via a
link.

I'm sure if I were to have printed them
out, you know, I'd be able to say we provided
hundreds or dozens of pages.

I certainly don't want it to look like we
are providing a scant amount of records.

We did provide some of the records that we
were able to provide that we did not believe
conflicted with the CFR.

And it's important, also, that two of the
categories of records they requested, we did not
have any responsive records.

So that is important because we can't
produce, obviously, records that we don't
have.

And, most specifically, one of those was
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requests for, pursuant to the contract, any
corrective or preventative actions concerning
unsatisfactory conditions pertaining to
detainees.

And we've simply had none of those
corrective action plans because none of the
medical care that we've provided has resulted in
that finding.

So I think that's an important
distinction.

THE COURT: So it's No. 1 and 127

Are those the two or...

MS. KENNY: Correct.

THE COURT: Okay.

MS. KENNY: So No. 1 and 12, we had no
responsive records to.

So it's not just this sort of language
that's used, like we are hiding in total secrecy
or we are completely excluded or prohibited from
following Massachusetts public records laws.
It's just simply not the case.

So, in this instance, the remainder of the
records do squarely fit within the records that
are defined by that CFR.

And, quite frankly, the CFR itself is
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referenced in our contract; but, independent

of that, this isn't a situation like in Rahim
where the state is just contracting or agreeing
with another federal agency to not provide
records.

Our own statute in Massachusetts here
certainly indicates that there are times, under
Exemption A, when another law prohibits us from
providing records.

And, again, to be very clear, this is not
an instance where the sheriff is attempting to
hide or not provide information.

This is an instance where the sheriff is
in a position where he has a state law that asks
him to do one thing and a federal law that --

THE COURT: You -- you need me to tell you
what to do?

MS. KENNY: Exactly.

And I don't -- there will be no opposition
from the sheriff.

THE COURT: I understand that.

I understand your particular position.

MS. KENNY: Correct.

THE COURT: Okay.

MS. KENNEY: So to -- to -- to -- you
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know, as general counsel, to advise the sheriff,
well, what do we do, we don't have a decision in
Massachusetts where this appears to have been
dealt with.

So first we go to the supervisor of
records, right because, clearly, that's the
regulatory agency that handles these types of
appeals, probably on a daily basis.

And there are a number of decisions
there where the supervisor of records has said
that these records meet the definition under the
CFR.

And, unlike some other records, for
example, CORI records, there is a -- you can
redact records that are CORI in nature and they
can still be provided.

The plain reading of this statute
indicates that the entire record is not a public
record.

And I certainly concede that 1if I was only
objecting to the production of these records on a
CORI ground or a privacy ground, they absolutely
could be provided in a redacted format.

But this law says that the entire record

is not a public record. And our supervisor of
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records has read that the same way and come to
that same conclusion multiple times.

And so that certainly informs us of how we
should respond to this.

Additionally, your Honor, we look at other
jurisdictions.

They're certainly not binding on this
Court, but they are persuasive for this Court.

And we found instances in -- and I've
cited these cases -- in Wisconsin, Connecticut,
New Jersey, and even Florida, where the same
situation occurred where a state public records
law conflicts with this exact CFR.

And, in those instances, the states said
that the records were not subject to the state
public records laws because of the preemption
argument that we made.

That Florida case, your Honor, 1is actually
interesting.

In that case, a sheriff was being sued,
and the sheriff wanted to release the records.

And the U.S. District Court in Florida
refused to permit the sheriff to release those
records without ICE weighing in first because, as

the statute makes very clear, the records that
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are created in this -- because of this contract
are the property of ICE, and they can be released
only by ICE.

I think that is a very interesting
distinction in this case as well.

This CFR does not bar entirely the release
of these records.

It bars the release of these records by
the state entity.

But what it very clearly says that any
requester can and should do is to make the
request pursuant to federal law.

In the federal system, we have FOIA
requests.

THE COURT: Um-hum.

MS. KENNY: And I had made that suggestion
to the ACLU, that they could -- while we were
in the course of working out these public records
requests and responding to these requests -- they
can file a FOIA request and the records can and
may be released by the federal agency pursuant to
the federal law, which is what the CFR says that
they can do.

So it's -- it's not a total bar. It's a

bar that the state can't release them.
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And if you look at -- you know, my counsel
there talked a little bit about the history of
this case.

And, obviously, the fact that this
regulation was promulgated by the U.S. Attorney
General, certainly 1is within the scope of the
authority delegated to the Attorney General, and
it's necessary and proper in carrying out the
Attorney General's functions under our
immigration laws.

Those are certainly some of the concerns.

Certainly the security concern; being
uniform in the way that these records are
provided across states that have varying public
records laws.

And so those are all important
considerations and why I think, again, there's no
bad faith here on the part of the sheriff's
department.

Certainly trying to look at a state law
and look at a contradicting federal law and look
at the resources available to determine 1f it can
provide the records.

And it's not a matter of wanting to hide

them because, quite frankly, providing them could
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also be a violation of the law.

So it's -- it's really an effort to
try not and violate anyone's laws 1in this
instance.

So a FOIA request has never -- as far as I
know, has never been filed for these records.

And I suggest that Rahim is different than
this because this 1is actually a regulation.

As 1t relates to the argument that a
regulation is not a statute, I certainly found
cases -- I cited one in my brief -- where our
own SJC used regulations to help carve out what
is meant by certain exemptions to the public
records law.

So, certainly, we look to the regulations.

The regulations are promulgated by federal
laws, and so they have that full force in effect
in order to effectuate those laws.

And, again, those are the rights of the
Attorney General.

I don't think anybody's arguing that the
states are left to enforce immigration laws.
That's not the case.

So, for those reasons, your Honor,

that's -- that's the thinking of the Sheriff's
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Department; that was all articulated in our
denial of the records.

We don't have a court in Massachusetts
that has told us what to do with this.

We believe the preemption law, and the
other sort of ancillary litigation that's gone
on around this helps inform what we're supposed
to do.

But if this Court were to order the
Sheriff's Department to provide the records in a
redacted format, certainly at that time we would
have clear guidance about that.

We don't, in this case, think that that's
what the -- appropriately what the law is
saying.

THE COURT: Okay, good.

Thank you. Thank vyou.

That's helpful.

Anything you want to respond to?

MR. MCFADDEN: Just very briefly, your
Honor, a couple points.

In terms of the link that was mentioned,
that link was provided in response to our reguest
for amendments to the contract between Plymouth

and ICE.
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And it's Jjust a link to the general FOIA
library, so it's not a link that contains, as far
as I'm aware, the types of medical program
records that we asked for.

It's about the amendments to the contract.

THE COURT: Well, let me ask you: Is
there -- is it of any value to go through each
of these categories to -- let's just say, 1in the

off chance that I were to find that, you know,

the state -- the federal regulation trumps
everything here, so to speak, and -- is there
any —-- is it of any value to go through these

categories to see i1f they fall outside of what
this would -- this -- this regulation is focused
on-?

Because some of them don't seem to deal
with -- with specific records relating to
detainees at all, um...

MR. MCFADDEN: I -- I think that's true,
your Honor.

So, for example, we asked for records of
the Continuous Quality Improvement system.

I don't know why any detainee information
would be contained in those records.

THE COURT: Right.
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MR. MCFADDEN: We asked for invoices
submitted from Plymouth to ICE, which, as I
understand it, would be invoices for their
various immigration-related services.

I don't know why any detainee information
would be in that.

That's -- that's Category 11 and 3, your
Honor.

THE COURT: Right.

MR. MCFADDEN: So there are some
categories that would not seem to -- even in the
view most friendly to Plymouth -- would not seem
to view -- implicate the issues raised in the
regulation.

I also think Plymouth's view of the
regulation is overbroad to the extent they're
saying that redaction can't cure the problem, if
there are detainee names.

The regulation says it applies insofar
as any documents or other records contain such
information.

So, once that information is gone, the
regulation no longer applies, so we do think
redaction is appropriate.

Counsel for Plymouth mentioned a few cases
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from other states.

We cited a case from Michigan, which
has --

THE COURT: Um-hum.

MR. MCFADDEN: -- that's the ACLU of
Michigan case v. Calhoun Sheriff.

THE COURT: Right.

MR. MCFADDEN: That -- Michigan has a
public records exemption that's almost identical
to ours in terms of the statutory exemption.

And, there, the Supreme Court of Michigan
found that exemption was not implicated by
Section 236.6.

And I think that the cases cited by
Plymouth actually involve broader state law
exemptions than we have here in Massachusetts.

So, for example, the Voces case from
Wisconsin, there they had a state law exemption
for things that were confidential under federal
law or regulations.

So it was a broader exemption than ours,
which just deals with things confidential under
statute.

And then, I guess, Jjust, lastly, on the

FOIA point, you know, FOIA exists in parallel to
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the state public records law.

It's not a free pass to allow agencies not
to comply with our state public records law.

And, here, we're talking about documents
that are in the custody of Plymouth.

If ICE doesn't have some of these
documents, they can't give them to us under FOIA.

THE COURT: Right.

MR. MCFADDEN: So it's very important
to maintain transparency under our own state's
law.

THE COURT: Okay. Anything else from the
sheriff?

MS. KENNY: Um, So these -- these
documents were all created pursuant to the IGA,
so ICE does have access to all of them.

And, additionally, I have provided all
the responsive records to ICE.

The contract also contemplates when this
occurs that I have to provide notice to ICE right
away.

So I have provided notice to ICE.

I have provided them with all the records
that are responsive.

And ICE has indicated that the CFR applies
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and that I cannot provide any of the records.

THE COURT: That was going to be my next
gquestion. Okay.

MS. KENNY: Yeah.

So they have reviewed these, and they have
provided that information.

Not -- notwithstanding that, maybe
anecdotally, I did provide a two-page document
that was -- I think -- I believe it's attached in
the actual lawsuit, and it's called the CPS
Correctional Healthcare CQI study. So I did
provide one of those.

And that was actually opposed to ICE's
indication to me that I couldn't, because when I
look at this record I don't see identifying
information about an ICE detainee.

And so I didn't believe that it -- the
regulation did apply.

And so that is why this particular CQI was
provided because it talks about the -- the CQIs,
essentially, just so that you're aware, they're
kind of like an audit.

They're l1like -- they take a sample and
they make sure that we are -- whatever the

question might be: are we seeing detainees within
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14 days, are we checking tuberculosis, whatever
the particular gquestion may be.

THE COURT: Sure.

MS. KENNY: And so they're done sort of in
an audit style.

The other records contained the
identifying information about the detainees that
were particularly audited for that.

And so that is why it falls under that
exemption very plainly.

THE COURT: But If those -- 1f those are
redacted, then there's no way of connecting that
information to a detainee?

MS. KENNY: Presumably, no.

THE COURT: Okay.

MS. KENNY: So, but just by way of sort
of anecdotally, this was a record that ICE had
indicated they believed that the CFR applied
to, and I did not agree and provided it to
counsel.

All the other records, though, very
clearly provide detainee names or A-numbers or
identifying information about the particular
detainees, in addition, sometimes, to their

medical records and things of that nature.
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THE COURT: Okavy. Okavy. Good.
Excellent.

Thank you for that the argument.

Well done.

I'll take that under advisement.

And if -- any additional submissions that

people want to make at this point?
All set?
MS. SAUNDERS: No, your Honor.

MR. MCFADDEN: No, vyour Honor.

THE COURT: Okay. I'll take that under

advisement.
Thank you.

MS. KENNY: Thank you.

MR. MCFADDEN: Thank you, your Honor.

THE COURT OFFICER: All rise.
Court's in recess.

(11:26 a.m. the matter adjourned.)
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