
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

JOSE ARNULFO GUERRERO ) 
ORELLANA, on behalf of )
himself and others ) 
similarly situated, )

)
Petitioner-Plaintiff, )

)   
v. )  Case No. 25-12664-PBS

)
ANTONE MONIZ, Superintendent,) 
Plymouth County Correctional )
Facility, et al., ) 

) 
Respondents-Defendants. )

BEFORE THE HONORABLE PATTI B. SARIS 
UNITED STATES DISTRICT JUDGE

Motion hearing 

December 17, 2025
2:16 p.m. - 4:19 p.m.

John Joseph Moakley United States Courthouse
Courtroom No. 19
1 Courthouse Way

Boston, Massachusetts 02210 

 

Jennifer M. Vaillancourt, RPR, CSR #154422
Official Court Reporter

John Joseph Moakley United States Courthouse
1 Courthouse Way, Room 7205

Boston, Massachusetts 02210
E-mail:  Jenn.m.vaillancourt@gmail.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

APPEARANCES

ON BEHALF OF THE PETITIONER-PLAINTIFF:
DANIEL L. MCFADDEN, ESQ.
ACLU of Massachusetts
One Center Plaza
Suite 850
Boston, Massachusetts 02108
(617)482-0009
Dmcfadden@aclum.org

CHRIS ESCOBEDO HART, ESQ.
Foley Hoag LLP
Seaport West
155 Seaport Boulevard
Boston, Massachusetts 02210
(617)832-1000
Chart@foleyhoag.com

ANNELISE M. ARAUJO, ESQ.
Araujo & Fisher
75 Federal Street
Suite 910
Boston, Massachusetts 02110
(617)716-6400
Info@araujofisher.com 

ON BEHALF OF THE RESPONDENTS-DEFENDANTS:
KATHERINE J. SHINNERS, ESQ.
DOJ-Civ
Office of Immigration Litigation
P.O. Box 878
Ben Franklin Station
Washington, D.C. 20044
(202)598-8259
Katherine.j.shinners@usdoj.gov

ANUJ K. KHETARPAL, ESQ. 
United States Attorney's Office 
1 Courthouse Way 
Suite 9200 
Boston, Massachusetts 02210 
(617)748-3100 
Anuj.khetarpal@usdoj.gov 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3

P R O C E E D I N G S
 

THE CLERK:  All rise.

(The Honorable Court entered.)  

THE CLERK:  United States District Court is now in 

session.  Court calls Civil Action 25-12664, Orellana versus 

Moniz, et al. 

Could counsel please identify themselves?  

MR. MCFADDEN:  Good afternoon, Your Honor.  Dan 

McFadden on behalf of the class and the individual petitioner, 

Mr. Guerrero Orellana, who is present in the courtroom with an 

interpreter.

THE COURT:  Thank you.

MR. HART:  Good afternoon, Your Honor.  Chris Hart 

also on behalf of the individual and class.  

MS. SHINNERS:  Good afternoon, Your Honor.  Katherine 

Shinners on behalf of defendants from U.S. department -- 

THE COURT:  Say it a little louder, please. 

MS. SHINNERS:  Katherine Shinners from U.S. Department 

of Justice on behalf of Defendants, Respondents.

THE COURT:  Did you fly out for this?  

MS. SHINNERS:  I did. 

THE COURT:  Thank you for doing that. 

MS. SHINNERS:  Thank you for having me. 

THE COURT:  Especially it's not so great right now. 
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October it would be different. 

MS. SHINNERS:  No.  The weather is equally cold in 

D.C. this week, I think, so.

THE COURT:  You, I know. 

MR. KHETARPAL:  Good afternoon, Your Honor.  Anuj 

Khetarpal for the defendants. 

THE COURT:  Is anyone in the back row?

MS. ARAUJO:  Good morning, Your Honor.  Attorney 

Annelise Araujo on behalf of Petitioner, Mr. Jose Orellana. 

THE COURT:  Okay.  We'll be seated now.  

We're here now to address the -- basically, the final 

stages of the case.  I've, at this point, addressed 

Mr. Orellana's individual case.  I've addressed class 

certification, and we're now here essentially for -- to address 

the merits of the case as a whole.  

I didn't know if you've divided it up in a particular 

way, but what I would very much like to do is spend a lot of 

time on the implementation and how to do it since I -- I'm not 

sure -- unless you want to -- there's much to discuss on the 

merits that we haven't already discussed twice already, so I -- 

there was one issue on the merits, but other than that, I 

thought we would jump to implementation and with the government 

preserving all its objections.  

Is there anything new on the merits?  

MR. MCFADDEN:  Thank you, Your Honor. 
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And we will divide the argument.  I was going to 

address the merits, and Attorney Hart will address the request 

for class member notice and identification. 

On the merits, I think we just have a couple updates, 

all of which I think continue to support relief for the class.  

One of those is that the Court has asked us several times if 

any circuit court of appeal has yet weighed in on this 

question. 

Until last week, the answer was no, but the answer is 

now yes.  Last week the Seventh Circuit in the Castanon Nava 

case did address the question that is before this Court on the 

statutory interpretation of 1225(b)(2) and 1226.  

The Court in Castanon Nava was dealing with detainees 

who had been arrested inside the United States, in Chicago, and 

the Court reached, essentially, the same conclusion that this 

Court has previously reached in terms of the statutory 

interpretation question. 

THE COURT:  Now, did that arise from an individual 

case, or was there -- is there another class being certified in 

the Seventh Circuit?  

MR. MCFADDEN:  The Castanon Nava case is actually 

enforcement of a prior settlement agreement relating to arrest 

practices, Your Honor, but in that case, the government had 

raised a jurisdictional objection, and incorporated into that 

jurisdictional objection was the argument that some of the 
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people were 1225(b)(2) detainees, mandatory detainees, even 

though they had been arrested in Chicago, and so, therefore, 

the Seventh Circuit did have to reach the question of whether 

or not 1226 or 1225(b)(2) applied.

And the Seventh Circuit rejected the government's 

position, conducted a statutory analysis very similar to what 

this Court conducted, and found that seeking admission within 

the meaning of 1225(b)(2) does have separate independent 

meaning, much as this Court found, and the Seventh Circuit 

relied on the plain text of the statute language in Jennings, 

canons of statutory interpretation, including the canon against 

superfluous language, as well as the broader context of 

immigration law.  

And the Seventh Circuit also noted in Footnote 13 that 

the government's position upends decades of practice in the 

field of immigration.  So I think the Seventh Circuit's ruling 

strongly supports this Court's construction of the statutory 

scheme and strongly supports relief for our class. 

I would just note two other quick updates, Your Honor.  

One is that we submitted in our -- in our papers the Barco 

Mercado case, which is 2025 Westlaw 3295903.  

In that case, the district judge did essentially a 

nationwide survey of cases addressing this question and found 

362 cases nationwide addressing this question and found that 

the Courts had rejected the government's position in 350 of 
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those cases, so virtually all of them, and that, again, 

consistent with our position represents a near universal 

understanding within the district courts, I think, that the 

government's position is not correct. 

And, lastly, I just wanted to update on the class 

actions around the country.  I think for the regional class 

actions there really isn't any update that would be significant 

to this case.  In Washington, a partial final judgment has 

already entered.  There's an appeal being briefed is my 

understanding.  

In Colorado, a class now has been certified, and 

they're briefing partial summary judgment for that regional 

class.  

The situation in California is a little more 

complicated, and I wanted to mention that to the Court. 

THE COURT:  That was my number 1 question, because at 

least one judge in this court has been served a notice of the 

California class action that was national, so it was a little 

confusing to me how we overlapped and -- first of all, what's 

the name of the judge out there?  

MR. MCFADDEN:  Oh, I can -- I have it here.

THE COURT:  Does anyone know?  Do you all know?  

MS. SHINNERS:  Judge Sunshine Sykes, Your Honor. 

THE COURT:  What?  

MS. SHINNERS:  Judge Sykes, I believe, Your Honor.
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THE COURT:  Sykes in -- 

MS. SHINNERS:  S-Y-K -- 

THE COURT:  -- California?  

MS. SHINNERS:  -- E-S.  Yes. 

THE COURT:  Spell it again. 

MS. SHINNERS:  S-Y-K-E-S. 

THE COURT:  In California?  

MS. SHINNERS:  Yes, Central District of California. 

THE COURT:  So how do I think about that?  

MR. MCFADDEN:  Yes, Your Honor. 

I think the -- the current status in California 

actually highlights the need for this Court to move forward 

quickly and enter a Rule 54(b) partial final judgment in favor 

of the class.  

What happened in California was that on November 20th, 

the Court entered summary judgment for the individual 

petitioners.  And in that order, the Court denied the request 

for a Rule 54(b) partial final judgment without prejudice 

because there was a class certification motion pending.  

Then on November 25th, the Court did issue an order 

certifying a national class and extended its summary judgment 

ruling to the class, but it did not enter a Rule 54(b) final 

judgment at that time.  

And as a result, the government's position has been 

that the California case currently provides no relief for our 
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class members because there is no final judgment in place. 

And our understanding is that immigration judges, 

therefore, continue to deny bond hearings under Hurtado because 

the government's position is there is no relief in place from 

the California case at this time. 

There have been motions filed in California is our 

understanding trying to get a final judgment in place as well 

as other forms of clarification, but our understanding is the 

next hearing in that case is not scheduled until January 16th, 

and so, therefore, there doesn't appear to be any imminent 

change on the horizon in California, so, you know, at present, 

our understanding is the government -- 

THE COURT:  I should know the answer to this, but I 

don't know, which is let's assume for a minute, I -- which I'm 

going to likely do, issue a final judgment under 54(b), I'm not 

sure yet about notice and implementation, those issues, but 

let's assume that I do that, so how does that affect her 

judgment?  In other words, should I be calling her?  I'm trying 

to figure out -- and you all, who do national litigation, it 

would be confusing, I think, to immigration judges, to 

litigators, it's -- if it's confusing to me, so I would assume 

that mine would govern this region, not hers.  

And the only reason it might be complicated is if we 

had different ways of implementing, and that becomes a 

nightmare.  Would you have to comply with both orders?  I don't 
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know if you've given that any thought.  

MR. MCFADDEN:  So, Your Honor, in terms of the -- the 

merits of the relief the class members are entitled to, our 

understanding is your relief would be consistent with what 

would be entered in California and that both Courts would be 

ruling the class members are entitled to a bond hearing. 

THE COURT:  On the merits?  

MR. MCFADDEN:  Yes, Your Honor. 

We have not seen any inconsistency in terms of any 

procedural aspect at this time.  If, I think, an inconsistency 

arose -- and Attorney Hart can address this in more detail -- I 

think the government, if it felt that there was something going 

on there that was overly burdensome or in conflict, could 

return to both Courts and ask for a modification to any order 

for class notice or class identification.  

But, again, I think the government's current position 

is there is nothing in California that provides any relief or 

procedures for our class members, and so we think it's 

important for the Court to move forward as quickly as possible. 

I'll also just note that it could be quite helpful to 

the class members if ultimately there are two declaratory 

judgments in their favor because we don't know what will happen 

at the circuit level.  For example, if the Ninth Circuit were 

to stay, for example, the ruling out of the court in 

California, at least there would still be declaratory relief 
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for our class members here in New England. 

THE COURT:  Thank you.  

There was another issue that the government raised 

which I thought had some merit and had to do with the class 

definition, and it had to do with when you were paroled. 

MR. MCFADDEN:  Yes, Your Honor.  I think -- 

THE COURT:  Did you -- it's a very, very technical 

point, but they may have the better of the argument there. 

MR. MCFADDEN:  Yes.  Yes, Your Honor, so I think 

the -- 

THE COURT:  Do you know what I'm referring to?  

MR. MCFADDEN:  Yes.  So the class definition, as it's 

currently structured, excludes people who at their most recent 

entry are alleged to have been paroled into the United States 

at the time of entry, so the folks who got humanitarian parole, 

I should say, at the time of entry for the most recent entry 

are already excluded under the current definition.  

THE COURT:  Yes. 

MR. MCFADDEN:  I guess the government's talking about 

if they arrest someone inside the United States and parole them 

at that time, that they would want to try to use that to get 

them under 1225(b)(2).  

I think our position is 1225(b)(2) does not apply to 

arrests inside the United States, and, therefore, the current 

class definition is correct. 
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THE COURT:  Well, what if you're not paroled literally 

at the time of entry but you're paroled within two years?  

MR. MCFADDEN:  Your Honor, I guess -- 

THE COURT:  Am I not -- it's all so complex, but let's 

assume you're not -- you're within the two-year window where 

there's a mandatory emergency status, well, a deportation 

within the two years, but you're not paroled at the point that 

you've entered into the country over the border.  Am I 

understanding your point?  Maybe I'll let you articulate it 

best. 

MS. SHINNERS:  Yeah, you are, Your Honor. 

THE COURT:  And you're paroled later.

MS. SHINNERS:  Yes.  I mean, we have other problems 

with the class definition that I can address, but in terms of 

the point right now, the issue is if someone is apprehended 

even upon arrival under Petitioner's view of 1252 -- excuse me 

-- 1225(b) -- (b)(2)(a) in this case is detained for some 

period of time and then is paroled, they would technically not 

be excluded from the class definition, but, yet, if their 

parole ends and they are redetained, they would continue to be 

under 1225(b)(2)(a).  So I think removing "at the time of 

entry" from that subparagraph of the class definition would 

resolve that problem.  We do have other issues with the -- 

THE COURT:  Do you have a problem with what her 

proposal is?  
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MR. MCFADDEN:  I think so, Your Honor, in the sense 

that that would then open up folks who are inside the United 

States and arrested inside the United States to being excluded 

from the class, so I think we are -- 

THE COURT:  Well, then, I'm not understanding why it's 

different.  I mean, if you're saying -- 

MS. SHINNERS:  They were initially detained under 

1225(b)(1) or -- well, in this case, it would be (b)(2)(a) -- 

issued a notice to appear in removal proceedings, were detained 

-- were not paroled at the time of entry but were detained for 

some period of time, were then paroled.  When their parole 

terminates or ends or if -- and they are returned to custody, 

then they would remain under 1225(b)(2)(a) presuming -- 

THE COURT:  Because of the two-year requirement. 

MS. SHINNERS:  No.  It would just simply be because 

they're still 1225(b)(2)(a) if their removal proceedings are 

still pending.  

Their removal proceedings have been ongoing presumably 

the entire time regardless of whether they were detained or 

paroled, so someone in that situation would remain detained 

under 1225(b)(2)(a) as they were at the initial -- at the 

outset of their detention. 

THE COURT:  Before they were paroled?  

MS. SHINNERS:  Correct.

THE COURT:  It's a pretty narrow point.  I don't know 
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how many people it applies to. 

MS. SHINNERS:  I think, Your Honor, there are people 

that it does apply to, so it is a narrow point. 

THE COURT:  Their one tweak seemed to make some sense 

to me.  Did you address it directly in your briefing?  

MR. MCFADDEN:  I think, Your Honor, we did not exactly 

understand what the government was referring to in our briefing 

because it's such a fine point and a small, if any, you know, 

people are encompassed by this issue.  I think that -- 

THE COURT:  I'm inclined to adopt their -- their 

modification. 

MR. MCFADDEN:  Yes, Your Honor.  I think our principal 

concern is that any modification should not include people who 

are being arrested inside the United States.  I think that is 

our principal concern.  If it's a person who's -- yeah, I think 

that's basically our concern, that if you eliminate just the 

phrase "at the time of entry," then that does open up the 

possibility that they would conclude or assert that people -- 

THE COURT:  They were being -- 

MR. MCFADDEN:  -- arrested here -- 

THE COURT:  -- paroled to a date certain, they are a 

little different than the, for example, Mr. Orellana. 

MR. MCFADDEN:  Well, I think, Your Honor, what 

opposing counsel's referring to is people arrested at the 

border -- 
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THE COURT:  Right. 

MR. MCFADDEN:  -- held and then -- but they're held in 

a detention facility for some period of time. 

THE COURT:  Right, and then released on a parole -- 

MR. MCFADDEN:  And then released on parole, but -- 

THE COURT:  -- for a time certain. 

MR. MCFADDEN:  But they're continuously detained 

between the border and the time of parole.  I think that is the 

key point.  They're not at any point in time free inside the 

United States between their arrest at the border and the moment 

of parole. 

THE COURT:  But do you want them in the class if 

they're paroled for a time certain and -- from a mandatory 

detention?  I mean, it -- I don't think -- did you address this 

in your brief?  I mean, I may have missed it, but.  

MR. MCFADDEN:  I think, Your Honor, it was principally 

requested in the government's final reply brief, so I don't 

think we filed a responsive brief on this particular point. 

THE COURT:  Well, I'm inclined to adopt their 

modification.  Let's -- it wasn't really addressed in your -- 

I'm eager to move this on and not wait for additional briefing, 

and it wasn't really addressed, and it seemed to make sense, 

and if there's some major reason why I am blowing it and not 

understanding it, you can, I suppose, move for a modification, 

but I'm prepared to issue something by Christmas, I mean, by 
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the time everyone disappears.  I'm very reluctant to wait, 

so -- 

MS. SHINNERS:  I -- 

THE COURT:  -- since it wasn't addressed -- now, what 

are the other class issues that you are -- 

MS. SHINNERS:  Well -- 

THE COURT:  Are you done with -- let me -- I'm sorry.  

Are you done with your merits issues, Mr. McFadden?  

MR. MCFADDEN:  Yes, Your Honor.  Yes.

THE COURT:  Okay.  All right.  Go for it. 

MS. SHINNERS:  Well, the other class issues are 

intertwined with the merits somewhat, and I do want to 

reiterate that the -- the "upon arrival" still suffers from 

some ambiguity.  

And I know Petitioners have -- have proposed a 

definition that comports with Thuraissigiam and just reserving 

the government's position that that would not be consistent 

with Congress's intent.  We believe that seeking admission is 

much broader and applies to applicants for admission that's 

because 12 -- 

THE COURT:  So basically, I -- I understand that 

you're preserving those points for an appellate Court, but I 

didn't see anything else that was -- that was new that I hadn't 

already ruled on in the basic petition of the class. 

MS. SHINNERS:  Right.
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Well, if there is some sort of line to be drawn "upon 

arrival," we would suggest that perhaps the line drawn by the 

outer limits of the government's expedited removal authority, 

which is two years with continuous physical presence, would be 

more appropriate.  

But the other point is regarding the parole issue, the 

parole that happens not immediately upon entry but sometime 

after a period of detention for someone who's apprehended upon 

arrival, Plaintiffs or Petitioner did, I believe, concede in 

the briefing at ECF 101, page 11, note 3, that those aliens who 

are later released on humanitarian parole are excluded from the 

class, so I think -- 

THE COURT:  Well, I thought -- I had seen that, so 

I -- it's a highly technical point, and I wasn't sure you were 

speaking the same language or past each other, but it seemed as 

if it wasn't going to be debated. 

MR. MCFADDEN:  Yeah.  I think, Your Honor, the -- the 

issue is that we're talking about people who are arrested at 

the border, detained for a period of time continuously, and 

then paroled, not talking about people arrested inside the 

United States.

THE COURT:  Right.

MR. MCFADDEN:  And I think that is the concern that we 

would have with any modification that it -- 

THE COURT:  When arrested for the first time inside, 
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right, that's what we've been talking about all along. 

MR. MCFADDEN:  Well, yeah, the most recent arrest is 

not inside the United States, yes, Your Honor.

MS. SHINNERS:  Well, if -- 

THE COURT:  Well, that's different. 

MS. SHINNERS:  If they're -- I mean, I also don't want 

to prolong the issue.  I think -- I think Your Honor 

understands our concern and is willing to modify the 

definition. 

THE COURT:  So now let's talk about implementation for 

a minute. 

MR. HART:  Yes, Your Honor.

So the implementation procedures, the notice and 

identification procedures, I think are most succinctly outlined 

in the proposed order that we provided, which also includes a 

half-page proposed notice itself.  

The provisions would be threefold.  The first would be 

notice to the individual detainees who fall in the class 

definition; the second would be identification to class counsel 

of those class members; and the third would be notification to 

class counsel of the transfer of any of those class members 

outside of the jurisdiction either 24 hours before, or if 

that's not practical, within 24 hours of the initiation of 

transfer. 

THE COURT:  24 hours before?  
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MR. HART:  Yes, but if that doesn't -- 

THE COURT:  You asked for more than that.  You wanted 

the status of every bond hearing.  I mean, it was a lot. 

MR. HART:  So, Your Honor, what -- what -- well, in -- 

in terms of what the -- yes, in terms of what we asked for with 

regard to the identification to class counsel for the 

detainees, there is a list of information that was requested.  

But that's in line with a couple of principles.  The 

one is, of course, this Court's discretion under the rules, but 

also with cases like Fraihat where there were multiple notice 

requirements and that -- 

THE COURT:  Like what?  

MR. HART:  Fraihat versus ICE, that is a Central 

District of California case from 2020.  It involved a class 

under COVID in order to make sure that high-risk individuals 

were identified.  

The government actually cites that case to say that 

posting in a common area is sufficient, but in that case, there 

were multiple -- I counted about nine different provisions 

that -- that were required of notice, so it would require, for 

example, notice in common areas, notice to specific detainees, 

copies of the proposed notice and order within the common 

areas, as well as identification to class counsel.  

The point of the identification requirement that we 

would ask for would be to allow class counsel to know who the 
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individuals are in order to be able to reach out to them or to 

identify attorneys who might be able to reach out to them for a 

number of reasons; one, to make sure that they are aware of 

their rights and can effectuate them. 

THE COURT:  As a practical matter, if I gave 

individual notice to them with your number on it, couldn't they 

call you?  

MR. HART:  As a practical matter, you could do that.  

I think that -- 

THE COURT:  In other words, I don't know -- I've 

heard -- I read in the paper that sometimes it takes a while to 

get a phone call -- 

MR. HART:  Well, I think that -- 

THE COURT:  -- so -- 

MR. HART:  Yeah. 

THE COURT:  So that would be the concern which -- 

MR. HART:  I think -- I think what may be -- may be a 

more practical way to look at the -- what the identification 

would accomplish and how reach out would happen would be that 

class counsel could come up with a mechanism in order to 

identify individuals.  

I don't think it would necessarily be practical to 

commit to being able to reach out to every individual but at 

least to have some selection of individuals that class counsel 

could reasonably reach out to; one, to make sure that they are 
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aware of the order; and, two, to make sure that they're getting 

access to resources in order to effectuate the -- their rights.  

Now -- 

THE COURT:  How would you make sure it was in the 

correct language?  

MR. HART:  Yes.  And that -- that is also within -- 

within the notice requirement that we're requesting, is that 

there be a posting in English and that it be provided in 

English but also that it be provided in translation and that 

the -- 

THE COURT:  But there's -- 

MR. HART:  -- defendants translate.

THE COURT:  -- so many people from so many countries.  

What's happened before, just the primary ones like Spanish and?  

MR. HART:  So -- so -- 

THE COURT:  I don't even know what the other ones 

would be.  Maybe in Massachusetts it would be Portuguese. 

MR. HART:  Potentially.  But that would be, of course, 

within Defendant's knowledge, and presumably Defendants already 

have to have translated documents in the appropriate languages. 

THE COURT:  I don't know.  You're the -- 

MR. HART:  They can -- 

THE COURT:  -- experts. 

MR. HART:  They can -- 

THE COURT:  I don't know.
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MR. HART:  They can respond to that. 

But the point is -- but you are right, that simply 

providing the notice in English would be insufficient for a 

host of class members to understand that they have rights based 

on the declaration. 

THE COURT:  You asked for so much more, like what 

happened; did they get a bond hearing; what were the outcomes 

of the bond; where are they; when are they going to be 

transferred?  

MR. HART:  Your Honor -- 

THE COURT:  I just -- how many people are we talking 

about?  It just seems like so many people.  

MR. HART:  So -- 

THE COURT:  I don't know that you can -- and I don't 

mean any disrespect but to -- to the government, but often when 

I -- the AUSAs don't know where they are.  Like, they look at 

the computer, oh, he's in Connecticut; oh, he's in New Jersey.  

I think it's an invitation to having you come running in here 

screaming contempt that they didn't do something in a situation 

that's very complicated. 

MR. HART:  I agree the situation's complicated, but I 

also think that the reason for providing this information to 

class counsel -- class counsel has an obligation, of course, as 

class counsel -- 

THE COURT:  Yes. 
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MR. HART:  -- to be able to monitor -- 

THE COURT:  I will be imposing some form of 

individualized notice with your phone number on it.  I'm just 

trying to figure out -- you know, you've asked for so much more 

than that, a weekly -- every seven days and then you get a 

report on who had bail hearings and what's happening to each 

person and who's been transferred in and who's been -- 

MR. HART:  So I'm --

THE COURT:  -- transferred out.  

MR. HART:  I'm -- 

THE COURT:  It's a little complicated what 

you're asking for. 

MR. HART:  So I'm happy to run through the purpose of 

this, so I can -- if that would be helpful to the Court. 

THE COURT:  Yes. 

MR. HART:  So -- so what you're referring to is that 

within seven days of this order -- I'm looking at the -- at the 

proposed order -- Defendant shall serve on class counsel 

identification of all present class members, serve ongoing 

identification identifying information of additional class 

members to class counsel at least once per week every week. 

THE COURT:  That's a lot. 

MR. HART:  It -- so, Your Honor, the reason for that 

requirement would be precisely to deal with the issue that 

you've just identified, is the number of detainees who are -- 
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who are being -- or individuals who are being detained and to 

make sure that -- that class counsel is aware that they, number 

1, have been detained; number 2, that they have the potential 

to have access to their rights; and three, that they're being 

notified.  

Because otherwise, without that -- without that 

regular bit of information, I think we end up ballooning the 

very problem that you've identified of having a lot of people 

who may be transferred out of the jurisdiction, may be 

transferred quite quickly out of the jurisdiction, and where -- 

where the government has obligations to notify them, but where 

if we wait much longer, it may be more difficult to have that 

information provided to class counsel, so that's the reason for 

the timing requirements. 

THE COURT:  I get your reason, but I don't want to 

make it unmanageable.  Do you have any idea of the numbers 

we're talking about?  

MR. HART:  I -- I don't have -- I don't have an 

understanding of the numbers.  I don't know if my cocounsel 

does or if the government. 

THE COURT:  How many people a week?  I'll ask the 

government the same question.  What are we talking about?  

MR. MCFADDEN:  Your Honor, our understanding is that 

it's a very significant percentage of the people being arrested 

each week.  That varies, but it -- you know, over the course 
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of, you know, a month, it could be hundreds of people 

potentially.  

THE COURT:  Over the course of a month?

MR. MCFADDEN:  Yes, Your Honor. 

MR. HART:  Yes. 

THE COURT:  Okay.  Thank you.  

Let me hear from the government about this, because 

this is primarily -- I'm not going to revisit my decision on 

the merits other than that one little tweak to class 

definition, so I'm trying to -- 

MS. SHINNERS:  Your Honor -- 

THE COURT:  I'm trying to understand what -- I can't 

just have a notice put on the board.  No one's going to see it.  

I'm going to require individualized notice. 

MS. SHINNERS:  Understood, Your Honor.  

And I will try to address your questions.  If I may 

address some other issues relating to remedy real quick 

upfront. 

THE COURT:  Yes.  Yes.  I'm here on remedy primarily 

and why I felt I needed this because I'm not sure what to do. 

MS. SHINNERS:  Just with respect to the Bautista case, 

the California case where there has been a nationwide class 

certified, I do -- Petitioner's correct that the government has 

taken the position at this -- at this point, our position is 

that -- this is correct -- is that there has not been an actual 
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declaratory judgment entered in that case yet.  Although, there 

is briefing ongoing.  

And I do want to note that if there is an order that 

comes out soon on that class, there could be issues relating to 

implementation that overlap or not necessarily conflict but 

that overlap relating to notice or to the contents of the 

notice once that order issues, so I think the government would 

want to regroup after that, but that's -- right now, we're 

not -- 

THE COURT:  In the Washington case, is that just the 

State of Washington?  

MS. SHINNERS:  The Washington case is local -- is a 

localized class, I believe, relating to the Tacoma Immigration 

Court primarily.

THE COURT:  I see.

MS. SHINNERS:  So it is a more localized class, and 

the Colorado class is also more localized. 

But second -- the second point I wanted to make was 

with respect to the proposed declaratory judgment in the 

proposed order.  It is overbroad with respect to Count 1.  Just 

noting that Count 1 is a statutory claim.  Any declaration that 

relates to that claim would be a statement of law relating to, 

I think, the detention authority that applies to the class and 

not beyond.  

There's a lot of verbiage in that declaratory judgment 
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that goes -- wasn't argued in the briefs and goes beyond just 

the question of, what is the proper statutory authority that 

applies to those?  

THE COURT:  I don't understand what you're saying.  So 

we have -- what is it that you think is overbroad?  I 

thought -- wouldn't I just track what I wrote in Orellana, the 

underlying opinion?  

MS. SHINNERS:  I -- I don't -- 

THE COURT:  What do you want me to say?  

MS. SHINNERS:  I think the -- if -- again, reserving 

objections, but -- 

THE COURT:  Of course. 

MS. SHINNERS:  -- if the Court is to -- that the 

class, I believe -- let me just pull up their proposed order 

and I could get that for you -- just a moment.  It should be 

easier than this.  I apologize, Your Honor.  

If -- they think the appropriate declaratory judgment 

for Count 1 would be declared that the members of the certified 

class are subject to detention if at all under 8 U.S.C., 

Section 1226(a), including access to consideration -- 

THE COURT:  Not so fast.  We need a court reporter to 

get this down. 

MS. SHINNERS:  Understood, Your Honor.  My apologies.  

Including access to consideration for release on bond 

and/or conditions before immigration officers and immigration 
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judges, period.  That's what the -- that is what the count is 

about.  It's the statutory authority that -- 

THE COURT:  And what is the language you don't like?  

MS. SHINNERS:  The rest of it, all of the rest of it 

that follows.  It says, "are entitled upon request to a custody 

redetermination hearing before an immigration judge that 

complies with the standards outlined in Hernandez-Lara versus 

Lyons" -- citation -- "and after joining the class shall remain 

subject to this order notwithstanding any subsequent change in 

their location, facility of detention, or venue of immigration 

proceeding.  It is further declared that Defendants' policy of 

subjecting members of the certified class to detention under 8 

U.S.C., Section 1225(b)(2)(a), without consideration for 

bond and a custody" -- 

THE COURT:  Slow down.  

MS. SHINNERS:  "And a custody redetermination hearing 

is unlawful and violates the Immigration and Nationality Act 

and its regulations."  So in -- so -- 

THE COURT:  Hernandez-Lara is the law of the circuit.  

I don't know if it's -- I think every Court, every state that's 

affected is in the First Circuit except one, right, Vermont?  

MS. SHINNERS:  Yes.  But if someone brings a habeas 

proceeding outside of this circuit, that's not the law that 

would govern 1226(a) detention necessarily.  

So if someone is arrested in Massachusetts and is 
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transferred and there are legitimate -- legitimate reasons for 

transfer and they bring a habeas in another circuit with 

another custodian, then there may be different law, and that 

relates to what the procedural requirements are for 1226(a) 

that varies by circuit, and it relates to constitutional claims 

that aren't actually -- weren't argued here and weren't before 

the Court, and it -- 

THE COURT:  And?  

MS. SHINNERS:  And I think that that is overbroad with 

respect to Count 1 as well as potentially the reason why -- 

well, I -- I think it's overbroad with respect to Count 1. 

THE COURT:  Okay.  So you want me to work on the 

language of Count 1 and just say Hernandez-Lara with respect to 

people who are getting bond hearings here in the First Circuit. 

MS. SHINNERS:  Well, if -- if they have a bond hearing 

within the First Circuit, then Hernandez-Lara would be the law 

that applies.  What's being decided in Count 1 is, what is the 

statutory detention authority that applies to the class?  

THE COURT:  I hear your point. 

MR. MCFADDEN:  Your Honor, may I be heard briefly on 

that point?  

THE COURT:  Yeah. 

MR. MCFADDEN:  So, you know, this language is included 

to prevent the government from using transfer to manipulate the 

rights of the class members.  
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The class members are people who are in front of the 

Boston Immigration Court or the Chelmsford Immigration Court.  

Those Courts are in the First Circuit.  They apply 

Hernandez-Lara.  

This language is in there to prevent the government 

from prejudicing our class members by transferring them 

somewhere else where they will no longer be in the same circuit 

and thereby reducing their rights by taking them out of the 

framework of Hernandez-Lara, so this language is in there to 

prevent manipulation. 

THE COURT:  I know, but I hear her point.  I can't 

bind the Sixth Circuit or wherever.  Where's -- Louisiana -- 

the Eleventh Circuit or the Fifth Circuit.  I hear the point.  

I can't bind that Court. 

MR. MCFADDEN:  Well, I think, Your Honor, that the 

rights attached to the class member here, and what this just 

says is the government cannot divest them of their rights by 

exercising its authority to transfer them.  If that were the 

case, then the relief -- 

THE COURT:  The right to a bond hearing, I get that.

MR. MCFADDEN:  The right to a bond hearing that 

complies with the law that applies to them here. 

THE COURT:  I don't know.  I'll think about it.  

But let me ask you this:  Let's say you whisk them 

away -- not you personally -- but let's say ICE whisks them 
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away to one of these other jurisdictions, it's my view that 

this order still applies. 

MS. SHINNERS:  Yeah.  I mean, yes, to the extent that 

the declaratory judgment, it's a -- that it has -- yes, if 

there is a declaratory judgment entered, the person who is 

arrested in Massachusetts is a member of the class.  The point 

I'm making is that -- 

THE COURT:  Or any of these other states; right?  

MS. SHINNERS:  I believe it's arrested in 

Massachusetts or detained in Massachusetts or detained within 

the jurisdiction of the immigration Courts located -- 

THE COURT:  Right.  So if suddenly they're whisked 

away to New Orleans -- 

MS. SHINNERS:  Yes.  I mean, they're -- 

THE COURT:  -- they're still members of my class, so 

it may, though, be that they don't -- 

MS. SHINNERS:  Correct. 

THE COURT:  A bond hearing in Louisiana, for example, 

it may be that the Eleventh or the Fifth Circuit has a 

different standard. 

MS. SHINNERS:  Right.  If they brought a habeas in the 

Fifth Circuit and sought a bond hearing, then -- and they 

received a bond hearing, then that bond hearing would be 

governed by the standards where the bond hearing -- 

THE COURT:  You're saying -- it's interesting that in 
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most areas they keep the burden of proof on the immigrant. 

MS. SHINNERS:  I think that they -- I am not the 

expert on this particular area, but my understanding is that 

there are different schemes depending, perhaps, on how long 

someone is detained and whether -- what showings they make. 

THE COURT:  I see.  Okay.  Thank you.  

What's the other objection?  

MS. SHINNERS:  And then I think we discussed -- are 

you -- I think that we're good on the language of the 

declaratory judgment and the government's position. 

THE COURT:  I'm mostly focused at this point on 

notice. 

MS. SHINNERS:  Yes. 

THE COURT:  Because I will give -- require some notice 

that's individualized to the person, but there's a lot more 

that's being asked. 

MS. SHINNERS:  And we do -- we do have concerns with 

the individualized notice as well as the reporting to class 

members.  

But I want to clarify that those are -- one, given the 

nationwide class certified in Bautista, I'm not really sure why 

the identification and reporting is so important.  

But leaving that aside, there are significant burdens 

involved in just creating the list of class members.  I don't 

have the numbers for you right now of who might be detained 
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under 1225(b)(2)(a) under the government's policies right now 

in this -- 

THE COURT:  How many people have -- you don't know 

that number. 

MS. SHINNERS:  I don't know that number.  I can -- I 

can try to get that.  I don't think we -- 

THE COURT:  What's the ballpark?  Are we talking about 

a hundred people?  Are we talking about a thousand people?  

What are we talking about?  

MS. SHINNERS:  I -- I'm -- I know we have quite a 

number of habeas petitions, so I -- I think that we could -- 

THE COURT:  But that probably isn't the whole 

ballpark.  I was told that we have -- I don't know if you can 

confirm this -- that -- 

MR. KHETARPAL:  I don't have that information, Your 

Honor. 

THE COURT:  What?  

MR. KHETARPAL:  I don't have that information either, 

Your Honor.  

THE COURT:  The district has one of the highest, if 

not the highest, number of habeas in the country; is that 

right?  

MR. KHETARPAL:  That's my understanding. 

THE COURT:  Yeah.  I've been told that by the 

government, so we have quite a few, and I don't -- and that's 
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only the people who have been able to file habeas corpus 

petitions. 

MS. SHINNERS:  Yes, we do, Your Honor.  And that's 

actually part of the issue, is that there are -- there are bed 

space limitations in this -- in this area -- in this geographic 

area that does result in people being transferred out of the -- 

out of the geographic area covered by the class. 

And it -- the -- the efforts in terms of identifying 

who is actually part of the class, the petitioner is really 

oversimplifying or just glossing over what that means. 

So, for example, determining who is not covered by 

another -- I mean, not every arrest in the interior is actually 

someone who falls within the class, so we are talking about 

people that are covered by 1225(b)(1) detention statutory 

authorities; we're talking about 1231, which is the post-final 

order of removal detention authorities, and determining who 

falls within each of those categories is actually not easy to 

ascertain. 

THE COURT:  Can we just go step by step?  

MS. SHINNERS:  Yeah. 

THE COURT:  If I do individualized notice, I didn't 

have a problem -- I don't know if you did -- with how it was 

worded.  Did you?  And then have the person -- just to make 

sure, have the person sign the notice and -- you know, the ICE 

official who's arresting or the book -- the equivalent of a 
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booking person sign the notice and say, I've served so-and-so 

with this notice and here's the phone number of the -- of class 

counsel.  

I thought that was pretty easy because you're probably 

giving them other paperwork as well that there would be a form 

notice. 

MS. SHINNERS:  But if they're not a -- 

THE COURT:  And I'm worried a little bit about the 

language issue, but at the very least have it in -- 

Massachusetts has huge English, Spanish, and Portuguese 

communities.  I don't know what -- if there are other major 

populations, but. 

MS. SHINNERS:  Yeah.  We can -- the requirement to 

translate into a language is -- is extremely burdensome, and 

there are -- there may be interpreter lines where people can 

have documents interpreted into their language, but in terms of 

written translations into each language that everyone speaks, 

that is -- is not going to be feasible. 

THE COURT:  And I know that's an issue even in 

hospitals and giving people notice of that stuff, and perhaps 

we could get some of the major -- we know Spanish is one of 

them.  We have the largest, I think, Portuguese communities.  

Don't we have one of the largest Portuguese communities?  And 

you're always hearing about people from Brazil who are being 

detained.  
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So I'm thinking -- I'm wondering if class counsel 

could provide the interpretations and give them and then you 

can check it.  Would that be helpful on the burden issue?  

MS. SHINNERS:  I think even just getting someone to 

check the interpretation -- 

THE COURT:  I'm sorry.  I'm sorry.  You need to have 

an interpreter when you're basically reading them their rights, 

so you have these people.  

MS. SHINNERS:  Yes.

THE COURT:  I've heard that in the individual cases 

that I've got, you know, I was told, someone spoke to me in 

Spanish or someone spoke to me in Portuguese, so you all have 

these people.  

So I think -- where I do agree that there might be a 

huge burden if there's an unusual -- I don't know -- kind of 

language in a particular country that's not common, so -- but, 

anyways, so let's assume I'm going to order some sort of 

individual notice in at least the primary languages.  

So -- now, what they want is more than that.  Is 

there -- was there a way that that can be simultaneously either 

e-mailed or -- the people -- the names of the people you've 

given those notices to?  

MS. SHINNERS:  Well, I guess that's -- that's the 

point I was previously making is that even determining who to 

give the notice to is not easily ascertainable from the 
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databases.  It often requires a manual review to determine 

which -- even just whether or not they are subject to another 

detention authority or not a member of this class. 

THE COURT:  That's why I wanted you to look at the 

language of it to make sure I'm not overpromising or 

overstating. 

MS. SHINNERS:  Well, it currently says "you are a 

member of the class," the one that is proposed by Petitioner. 

THE COURT:  So that's a fair -- 

MS. SHINNERS:  It may be that -- 

THE COURT:  That's a fair point she's making, which is 

that we don't know when someone's arrested instantly which -- 

whether they fall under one of the exceptions, whether they 

have filed orders of removal, whether they have other issues 

going on, they were paroled. 

MR. HART:  Well, they are arresting them, so 

presumably they -- 

THE COURT:  No, but they don't necessarily fall into 

the class, so how -- 

MR. HART:  Well -- 

THE COURT:  -- should I word that?  

MR. HART:  Well, so -- so if I -- if I may just -- in 

terms of getting to the answer to that question, I think that 

that -- the issue of overinclusiveness and underinclusiveness 

is, in fact, why individualized notice is so important here is 
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because, for example, I know Your Honor has already said that 

you're not going to order a posting, but if it were a posting, 

that would be overinclusive, but if it were -- otherwise, if 

we -- if we're -- we have to -- 

THE COURT:  I made it clear.  I wasn't going to order 

just a posting. 

MR. HART:  Right. 

THE COURT:  Just a posting. 

MR. HART:  Right.  But I think the point is that it 

has to be the individuals who are actually detained as 1226 

detainees, and presumably the government does have that 

information.  

Now, you know, as for ready -- ready attainability, 

again, given that they are arresting individuals, it's 

difficult to understand how that fits the information that they 

have in order to arrest. 

THE COURT:  Maybe we just do it and it's, sort of -- I 

have it somewhere -- maybe instead of saying "You are a member 

of the class," you may be a member of a class; here's a phone 

number to see what your rights are.  

MR. HART:  I -- my concern, Your Honor, with "may be a 

member of the class" is that I don't know that that necessarily 

clarifies.  It may, in fact, add confusion for detainees who 

don't know whether they're a member of the class or not.  

If I can back up for a second, one of the issues here 
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is that for several months detainees who have been caught up in 

the system have no idea that they have rights as 1226 detainees 

for -- to a bond hearing. 

THE COURT:  Right. 

MR. HART:  So a lot of this has to be cutting through 

that fog. 

THE COURT:  Yes.  We're giving -- 

MR. HART:  To say may -- 

THE COURT:  We're giving them a phone number. 

MR. HART:  But to say "may" doesn't necessarily 

resolve that issue. 

THE COURT:  But if you say "you are" and it turns out 

you're not, then it's a problem because you're relying on 

some -- some guy from ICE who may or may not know anything 

about the class when they're coming in. 

I'm assuming this is going to be mechanistic, right?  

They come in.  What happens to them when they come in?  

Is there a booking station?  

What happens?  

MS. SHINNERS:  I -- my general understanding is that 

they are brought to an ICE office, and they are -- there is 

paperwork served as happened with Petitioner in this case. 

THE COURT:  Right.  And so it's going to be pro forma.  

They're going to be handing out these notices to everybody 

who's arrested, because otherwise I'm worried it's too 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

administratively burdensome for them to sit and hold the person 

and look it up in the computer as to why they're being held.  I 

want them to get the phone number like that second.  

Are they entitled to a phone call?  

MS. SHINNERS:  Generally, I -- I cannot speak to 

the -- I understand Your Honor's questions, and I wish I could 

speak a little bit better to the details, but there generally 

is some sort of telephone access. 

THE COURT:  Because you read in the paper that they 

weren't allowed -- someone wasn't allowed to make a call for 24 

hours or something like that. 

MS. SHINNERS:  Right.  I would -- I don't want to 

commit to the -- but we could potentially -- I mean, I could 

discuss with the ICE and -- with ICE and just get the details 

about the specifics in this particular facility.  

But generally, when they're detained, there is 

telephone access in the detention facilities.  I'm not sure if 

there's telephone access right in the -- what we would call the 

area where they're brought initially. 

MR. HART:  If I may, Your Honor. 

MS. SHINNERS:  But I could confirm.  

And -- and I do want to note to Your Honor's point to 

about just putting it on a list, that's not -- we -- that 

doesn't -- even if someone is given a notice, putting their 

name, then, on a list to then provide Petitioner, again, that's 
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going to be over -- it's not like the ICE officers are going to 

write down everyone and then feed it into a database.  That's 

not really how it works.  

THE COURT:  Well, that's, in fact, what they do.  I 

mean, in fact, you know, I get two or three of these a week, 

and some of my colleagues get more.  

And, in fact, then you call the overworked assistant 

United States attorneys, and you say, where is the person?  And 

then they look at a computer, and they tell me who he is and 

why he was arrested and where he is.  So, I mean, they do have 

that.  That's -- that's the thing.  

MS. SHINNERS:  But, again, it -- whether or not -- 

THE COURT:  Somewhat imperfectly, but they 

theoretically have it. 

MS. SHINNERS:  Theoretically, right, they have -- 

theoretically, yes.  I think some of these finer points, 

though, may be counsel for -- actually working out some of 

these details about the notice and how it's -- and the 

language, perhaps having counsel work together to come up with 

something where I could consult with the client agency and -- 

THE COURT:  Well, that's what I thought we were doing 

today actually. 

MR. HART:  May I respond to a few of these points, 

Your Honor?  

THE COURT:  Yeah. 
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MR. HART:  So the first is with regard to the -- the 

information about the detainees.  ICE has to have this 

authority at the outset of the point that they arrest, so I 

don't think that this is a mystery.  The second is -- 

THE COURT:  Well, aren't they doing mass raids?  

Sometimes -- listen, I only know what I read in the newspaper, 

but they sometimes don't know if it's 1225 or 1226 or if it's a 

final order of removal or if the person has an asylum petition 

pending.  They don't know. 

MR. HART:  Your Honor, I -- the -- from my 

perspective, the -- the issue that we're running across in -- 

in this particular remedy discussion is that, on the one hand, 

the government is arguing that only -- it may either decide 

1225 or only 1225 applies, but then if 1226 applies, nobody 

really gets effective notice, so it's a heads I win, tails you 

lose kind of argument, and the point is that they have the 

information -- 

THE COURT:  I'm giving notice to everybody. 

MR. HART:  I'm sorry?  

THE COURT:  That's my view.  I'm going to have notice 

given to everybody, but because it may be overinclusive, I'm 

not sure I can say "you are a member of a class."  It's "you 

may be a member of a class" and then give a phone number, 

entitled to bond hearing.  Otherwise, it's going to take too 

long. 
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MR. HART:  If I -- if I may also just address the two 

other points that were made during this -- during counsel's 

argument.

THE COURT:  Yeah.  

MR. HART:  With regard to phone communication, my 

understanding is that detainees are essentially incommunicado.  

THE COURT:  Are what?  

MR. HART:  They're essentially incommunicado at the 

time -- 

THE COURT:  How long?  

MR. HART:  -- that they are detained.

MR. MCFADDEN:  Generally, Your Honor, our 

understanding is that counsel do not have access to detainees 

while they're at Burlington, which is the booking and initial 

detention location, so -- and our understanding is detainees 

generally do not have phone access to call out of Burlington 

either in general. 

THE COURT:  For how long, though?  

MR. MCFADDEN:  There have been variable lengths of 

detention at Burlington.  Some quite lengthy, multiple days.  

In other cases, it's been, you know, less than a day.  It 

really all depends on the booking process there.  

But, you know, once ICE gets them there, ICE does have 

to make a determination of whether or not they're going to hold 

them in detention, and if so, what authority applies, and so it 
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can't be that ICE is holding people -- 

THE COURT:  So you're going to leave it up to ICE to 

figure out who to give the notice to as opposed to giving them 

to everyone.  

MR. MCFADDEN:  I think the class definition, Your 

Honor, is clear and permits identification of the class 

members.  And certainly, if ICE is going to detain a person, 

they have to identify some legal authority that they're doing 

it under.  It can't be that they get them to booking and just 

hold them under -- without actually doing any work to figure 

out how they're being detained. 

THE COURT:  Well, that's why I'm holding this hearing, 

is to try and figure it out, and I don't want to wait until 

after the new year to do this.  I'm worried a lot of people are 

going to be arrested over the holidays, so I'm thinking of 

doing what I can and to hear your concerns, and then we can 

always modify it. 

MR. HART:  And for that reason, I do think that it 

would probably not make sense to delay this further by an 

out-of-court conference in order to -- 

THE COURT:  But I can modify the order, you know.  

It's subject to change if this is -- if I'm doing it wrong. 

MS. SHINNERS:  If I may, Your Honor, I could -- I 

could potentially take a brief break to discuss also a couple 

things with ICE counsel just to -- 
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THE COURT:  Is ICE counsel here?  

MR. KHETARPAL:  They are, Your Honor.

MS. SHINNERS:  Yes, they are, Your Honor.  

THE COURT:  Who is it?  Way back there?  

Well, if we're talking about 15 or 20 minutes, I'm -- 

I have a 3:30. 

THE CLERK:  No.  3:15. 

THE COURT:  3:15, so what I could do is -- how's this, 

if you all can do this, I'm going to do my 3:15.  It's a bail 

hearing, and it could take a half an hour, and then you come 

back, and I'll do what I can do.  

At the very least when I walk out of here, I'm -- I 

plan on issuing a declaratory judgment by -- by the end of the 

week, beginning of next, probably the end of week.  And if I 

get it -- if there's a better way of doing things, I am open to 

a request for modification.  This can be iterative as to how I 

do it.  

But it -- and I think you've just confirmed it, that 

there -- we have huge numbers being arrested here, and I want 

to make sure they know what their rights are, but I don't want 

to overstate it.  So maybe they know right away.  Maybe 

Plaintiff's counsel is correct.  Maybe they know from the 

get-go whether or not someone's a class member. 

MR. KHETARPAL:  Your Honor, I can -- I'm sorry, Your 

Honor. 
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THE COURT:  No.  Go ahead. 

MR. KHETARPAL:  But I can speak to this, from handling 

a lot of these habeas cases here, they don't always know 

whether they're a class member or not.  

There's -- while they have tentative authority under 

1226, there are times that -- where we do not just look at a 

computer system.  We communicate with ICE, ICE's OPLA attorneys 

as well to determine whether there's anything else that -- and 

oftentimes, as we've argued in our responses to these habeas 

petitions, that there are -- there is detention authority 1231 

that they ultimately apply. 

THE COURT:  Sure.  But I have to say that, in my 

personal experience, most them -- most of the time you very 

properly say, we disagree, but -- 

MR. KHETARPAL:  In those instances, yes. 

THE COURT:  And those people, then, get sent to a bond 

hearing.  They're mostly released.  

MR. KHETARPAL:  But there is a concern, then, if we 

are promising you -- you know, we're issuing them something 

saying, you are a member of this class. 

THE COURT:  If it's just a question of you may be -- 

MR. KHETARPAL:  Correct. 

THE COURT:  -- or you are likely or you need to 

consult with counsel to make sure you're a member of a class -- 

MR. KHETARPAL:  Yes. 
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THE COURT:  -- something that makes it a little bit 

more unclear.  I just know, as a practical matter in front of 

me, most of the people sent back, they are making bond.  They 

are.  I don't know if everyone is.  Everyone probably shouldn't 

be but most are.  

Why don't we do this, why don't we take a brief break 

here, and I'll come back after the bail hearing, and I just 

need something practical.  

The other things I would like you to discuss is this 

issue of ongoing reports of who's being held.  I think seven 

days, I'm not sure that's doable -- I don't know -- or whether 

there's simply an easy computer printout that can be made that 

everyone is being held and -- under this authority.  I don't 

know.  

MS. SHINNERS:  Your Honor, we can look into that.  I 

mean, the petitioner still hasn't really given a reason why 

that reporting is required beyond individual notice.  

THE COURT:  And it may not be.  I'm here to discuss 

implementation.  The notice -- the need for notice is crystal 

clear, and beyond that, I'm not sure, or I may start off doing 

something really obvious, and then to the extent we need 

periodic reporting, I can come back to that.

But at the end of the day, I know how fast moving this 

is, and I don't want to be in a situation where every seven 

days and you get it wrong and then they're upset, so why don't 
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you talk and see what's doable.  Okay.  All right.  

THE CLERK:  All rise.  

(The Honorable Court exited.) 

(Break from 3:10 p.m. to 4:04 p.m.)

THE CLERK:  All rise.

(The Honorable Court enters.)  

THE CLERK:  The Court calls Civil Action 25CV12664, 

Guerrero Orellana versus Moniz.  

THE COURT:  And so do we have an agreement?  

MR. MCFADDEN:  Your Honor, thank you for giving us 

time to discuss and we appreciate your quick work on the case 

and trying to get relief to the class members quickly.  We are 

really doing our best.  

I think the parties' positions on the issues we've 

discussed are -- are clear, and we can articulate them to you.  

I don't think we've reached agreement on these issues however.  

On the -- I'll just speak briefly about the proposal 

to modify the class definition, and then Attorney Hart can 

address the notice and identification issues.  

In terms of the class definition, the government has 

proposed, I believe, for Exclusion B to remove the phrase "at 

the time of entry" from the end of the exclusion.  

Our proposal is to leave that phrase "at the time of 

entry" but to add "or after continuous detention upon arrival" 

to capture that we're talking about people who are detained on 
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arrival and detained for some period of time before the 

humanitarian parole is issued.  

We will put this in writing as well to the Court right 

after this hearing so you have it in writing from us as well, 

but that would be our suggestion on the class modification.  

And then Attorney Hart can address the notice and 

identification issues. 

MR. HART:  Thank you.  

The first issue is with regard to the language that's 

currently in the proposed notice, "you are a member," which 

Your Honor has proposed be, you may be a member.  

I thought I heard the Court articulate potentially 

"you are likely a member."  If not, our preference would be or 

proposal would be, "you are likely a member," which we think is 

true as a matter of statistics and also is readily 

ascertainable from booking information.  That would be the 

first issue. 

Regardless of whether it's "may" or "likely," we think 

if that is going to be modified, it's all the more important to 

have class counsel identified as we have proposed in the order 

in order to alleviate confusion to make sure that people are 

available or at least able to respond to potential members of 

the class.  

The last point is we had a discussion about 

translation.  We did offer to go ahead and translate.  I think 
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the government has said that they would to major languages.  We 

didn't get to finish our conversation on that.  We may want to 

identify other languages that we would be willing to translate. 

THE COURT:  I just missed the end of your sentence. 

MR. HART:  I'm sorry.  We may be willing to -- we may 

be able to identify other languages to which we would be 

willing to translate. 

THE COURT:  Well, at the very least, we should start 

with the major ones. 

MR. HART:  Thank you, Your Honor. 

THE COURT:  Thank you. 

MS. SHINNERS:  Yes, Your Honor. 

As they noted, we hadn't had a chance to discuss 

everything.  We did discuss "you are likely" versus "may be."  

The government's position is that "may be" would be more 

appropriate given we don't want to create the expectation of 

class membership for those that aren't. 

The -- I should back up.  The point about on or after 

continuous detention, I think we are concerned that might 

create some confusion, so we would just stick with our initial 

proposal taking out -- taking out "at the time of entry." 

And then in terms of the notice itself and the 

translations, as -- as counsel for Petitioner noted, we would 

be -- I think the government would be willing to provide the 

notice upon arrest prospectively and also to post in the 
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detention facilities in the -- in the geographic area as well 

as to translate into the major languages he noted -- and I just 

want to make sure I get that right -- I believe it's Spanish -- 

well, English, Spanish, Portuguese, and Haitian Creole.

THE COURT:  Oh, that's a good addition.  

MS. SHINNERS:  And that's -- and the thing is any -- 

we appreciate counsel -- Petitioner's counsel's offer.  It's 

just that the government has to review the interpretation 

anyway and get the interpreters anyway. 

THE COURT:  Well, let's not -- do you want them to or 

not?  

MS. SHINNERS:  No.  We would prefer it, I think, that 

the government do the -- in those -- in those four languages. 

THE COURT:  Okay.  

MS. SHINNERS:  And then in terms of other aspects with 

the notice, the notice itself as proposed by Petitioner at 

90-1, I think it's a little more specific than is necessary.  

Perhaps the language could read instead "on date the Court 

issued a ruling that you are detained, if at all, pursuant to 

detention authority under 8 U.S.C., Section 1226(a), which 

generally allows you to request release on bond from the 

immigration Court." 

And the other point about the -- oh, excuse me.  

THE COURT:  I'm confused.  Could you possibly -- I 

don't need anything typed -- but could you possibly do the edit 
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you're talking about and just send it by e-mail to counsel and 

to me so that I can make sure I get what your request is 

correctly tonight?  

MS. SHINNERS:  Yes, Your Honor. 

THE COURT:  I am planning on issuing this by Friday. 

MS. SHINNERS:  Yes, Your Honor. 

THE COURT:  So do we start -- the staff starts 

disappearing next week, and I am -- and myself as well, so I 

just want to make sure that I get this done by the end of the 

week, because I anticipate a lot of people will be traveling 

and perhaps being arrested over the two weeks, so if you can 

get it to me tonight, that would be fabulous. 

MS. SHINNERS:  Yes, Your Honor.  

And we hadn't had a chance to discuss those with 

Petitioner's counsel. 

And then, finally, on the reporting, we just want to 

emphasize that it's -- the databases that capture the 

information about the detainees do not capture the detention 

authority as a data point that's easily -- easy to run a 

report, so the burden remains, especially -- especially if 

we're talking about periodic weekly reporting.  

We also don't think Petitioner has really articulated 

why that would be necessary if the notice were to -- 

THE COURT:  Suppose we were just -- is there a way of 

every time you handed a notice to someone and signed it that an 
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e-mail copy of that goes to class counsel?  

MS. SHINNERS:  I think that would be a pretty big 

burden -- a pretty big step to put on the ICE officers 

conducting the booking and the detention -- initial detention.  

THE COURT:  Well, that's why I wanted to know numbers.  

Did you find out from them what they were talking about?  

MS. SHINNERS:  It's currently 1100 in detention right 

now. 

THE COURT:  And so let me -- of the 1100 in 

detention -- 

MS. SHINNERS:  Correct. 

THE COURT:  -- they would each get a notice, right, 

and then upon arrest for the newbies coming in, they'll get a 

notice, and so I'm just trying to think.  You're saying that 

any reporting to class counsel would be too burdensome.  How 

about with the newbies?  How many a week?  It can't be that 

many.  Well, it could be that many.  

MS. SHINNERS:  Sorry.  We don't have the -- I 

apologize, Your Honor.  We don't have the information of how 

many a week.  

I think what we are proposing is putting posted notice 

in the detention facilities and then giving individualized 

notice to the new arrests, just to be clear on what it was we 

were processing, because I just don't -- and then in terms of 

the number of arrests, you're proposing that the -- there be an 
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e-mail to class counsel every time someone is booked.  I don't 

think that that's something that's in the infrastructure. 

THE COURT:  I don't -- I'm throwing it out there -- 

MS. SHINNERS:  Yeah.

THE COURT:  -- but at some point, so that they know 

who's been arrested, but it is true that some of these people 

may want to self-deport and may not want to go through this. 

MS. SHINNERS:  Right.  It's a -- the reason we keep 

coming back to putting the class counsel contact information is 

that it seems that this is something that if the class member 

would like to reach out for assistance, that makes the most 

sense. 

THE COURT:  Would it make sense to say they should be 

allowed to have access to a telephone within 24 hours?  Isn't 

that what you get in the criminal side, something like that?

MR. HART:  Your Honor, if I may?  

THE COURT:  Yes. 

MR. HART:  We would be willing to have some sort of 

phone number that's available to the individuals in the notice.  

We don't have it available now.  We'd have to create the phone 

number. 

THE COURT:  You don't even have a number to give me. 

MR. HART:  I don't have a number to give you. 

THE COURT:  Your number. 

MR. HART:  I don't have a number to give you, so.
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THE COURT:  Well, when are you going to give it to me?  

MR. HART:  My hope is -- I don't want to 

overpromise -- my hope is that I could get you something by the 

end of the week. 

THE COURT:  So are you suggesting -- I was going to 

issue an order by the end of the week with the actual notice, 

so I do understand that there may -- 

MR. HART:  The notice -- 

THE COURT: -- be changes to things, but I wanted 

something to jump-start this. 

MR. HART:  Would Friday morning be doable?  

THE COURT:  Yes. 

MR. HART:  Okay.  We will try to make that happen by 

Friday morning. 

THE COURT:  I guess, alternatively, I could just issue 

the judgment and then you could both propose forms of order, 

but that will end up delaying things, and so I'm eager to move 

it along, and we can come up with a reporting requirement after 

the New Year when we can figure out what makes sense, but I 

just don't want to wait for people to get the phone number. 

MR. HART:  I understand.  We'll endeavor to get 

something by Friday morning. 

MS. SHINNERS:  In terms of reporting, I think just we 

would -- for the reasons stated, we would oppose reporting, but 

reporting on arrests versus reporting on class members' 
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prospective arrests would be less burdensome. 

THE COURT:  Oh, of course, because what are you 

talking about -- like, I would say the judges in this court are 

getting -- what?  How many -- you know this -- a week?  Each 

one is getting four a week or something. 

MR. KHETARPAL:  Something along those lines.  

THE COURT:  What?

MR. KHETARPAL:  Something along those lines is right.  

I think it varies judge by judge, but I think four or five, 

yeah. 

THE COURT:  So, I mean, roughly 50 a week.  Does that 

sound right?  

MR. KHETARPAL:  Yeah.  We -- 

THE COURT:  You're the one who's fielding these 

things. 

MR. KHETARPAL:  Yeah.  We get -- we have new petitions 

that are doled out amongst the assistant United States 

attorneys, probably about 20 every few days. 

THE COURT:  I mean, that's -- whether it's 20 every 

few days or 50 a week, it seems doable.  It seems doable.  

Okay.  

MS. SHINNERS:  Right.  But it's the -- it's the 

determining whether they're -- it would be an identification of 

arrest.  It wouldn't be an identification of class members, so.

THE COURT:  Yes, of the arrests. 
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MS. SHINNERS:  Yes. 

THE COURT:  But let me ask -- it wasn't really 

requested.  Would it be onerous to give them -- to require that 

they get access to a telephone within 24 hours to make a call 

to counsel?  

MS. SHINNERS:  I think some of the issues there is 

that typically people are not held in the booking area for very 

long.  They are transferred to a detention facility where there 

is a -- where there is telephone access.  

I think what has happened in some cases is due to 

no-transfer orders when habeases are filed is sometimes people 

have remained in the booking area longer than usual. 

THE COURT:  I've gotten complaints from lawyers that 

they've been trying for three or four days, maybe even longer, 

to get in touch with their client.  I remember one that the 

AUSA was so frustrated he personally called, so it depends on 

the facility.  It depends on -- 

MS. SHINNERS:  Well, generally, people are -- as I 

said, the goal is to transfer them a detention facility where 

there is telephone access.  And these are folks who are -- if 

they're 1226(a), they are in removal proceedings, even if they 

were to request -- 

THE COURT:  Sure. 

MS. SHINNERS:  -- a bond hearing, it would take a few 

days to get the bond hearing under normal procedure. 
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THE COURT:  I just want to make sure they get to call 

right away, that's all, if they think they're a class member 

and they want a bond hearing, so I don't want this to be -- 

like, I can't remember the details, but, you know, we've all 

read cases where someone says, no, they wouldn't let me call my 

lawyer. 

MS. SHINNERS:  And I do think that injunctive relief 

on ICE, that would be hard to meet.  It would be hard -- I 

don't want to say that in all cases it's hard to meet but that 

they -- it may place a requirement on ICE officers in that 24 

hours that just might not be feasible in every case. 

MR. MCFADDEN:  Your Honor, it's 2025.  There are 

plenty of phones around.  Many people are arrested with their 

own phones.  I do think that people -- it would certainly be 

practical for ICE at Burlington to give people access to 

phones.  I don't see any practical obstacle to that if the 

Court were inclined to proceed.  

THE COURT:  Or Plymouth or Wyatt or wherever they're 

holding people -- 

MS. SHINNERS:  Well, again, at the -- 

THE COURT:  -- Strafford. 

MS. SHINNERS:  At the detention facility, we're 

just -- we're talking about how long it takes to get to the 

detention facility.  So once they get to the detention 

facility, there are -- there is telephone access.  At 
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Burlington where the booking area is -- and I can defer to -- 

MR. KHETARPAL:  Yeah.  Your Honor, what was -- what 

has been happening often is when individuals are arrested, they 

are taken up to Burlington. 

THE COURT:  Sure. 

MS. SHINNERS:  And then file an immediate habeas 

petition using the template that they often file and get a 

no-transfer order out of the district.  

If there is no bed space, then, here in Massachusetts, 

itself, that is the situation in which individuals have been 

held for multiple days at Burlington.  We immediately -- 

THE COURT:  But you want them to be able to have a 

phone. 

MR. KHETARPAL:  And we -- but there is no setup at 

Burlington itself for -- 

THE COURT:  I know, but you can't have them held for 

four days without access to a phone. 

MR. KHETARPAL:  And that's why we -- 

THE COURT:  Isn't there that story of that boy who 

couldn't call his parents?  I mean, you hear the stories.  

MR. KHETARPAL:  That was my case, Your Honor, and 

we -- and we -- and that case itself is a perfect example.  We 

requested the ability to transfer that individual to New 

Hampshire.  Counsel would not assent to it, and then we 

ultimately ended up having to have a hearing about it. 
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THE COURT:  I understand. 

MR. KHETARPAL:  And that's why it took time, and so -- 

THE COURT:  He should be able to call his parents.

MR. KHETARPAL:  Yeah.  I mean, if they -- 

THE COURT:  That's all I'm saying.  

MR. KHETARPAL:  Yeah.  And should there -- that's kind 

of the challenge we have -- we were having with the no-transfer 

orders out of the district is if there's no bed space at 

Plymouth, really there's -- 

THE COURT:  Well, let me -- I'll work on it.  You'll 

get me whatever you're going to get me by Friday morning.  

Something will go out on Friday short of us getting sick, but 

it's going to be -- it has to be Friday morning because, 

unfortunately, there's a wake I need to go to in the afternoon. 

MR. HART:  Understood, Your Honor. 

THE COURT:  Okay.  All right.  Thank you.  

MR. MCFADDEN:  Thank you, Your Honor.

MR. KHETARPAL:  Thank you, Your Honor.  

THE CLERK:  All rise. 

(The Honorable Court exited.) 

(Adjourned at 4:19 p.m.) 
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