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1 
 

INTRODUCTION 

Defendants respectfully move under Federal Rules of Civil Procedure 12(b)(1) and 

12(b)(6) to dismiss Plaintiffs’ Phase 2 claims.  

First, Plaintiffs lack both Article III and prudential standing to raise these claims. Plaintiffs 

attempt to assert the legal rights of nonparties, and their allegations of harm are too attenuated to 

support jurisdiction. 

Plaintiffs’ 5 U.S.C. § 706(1) claim should also be dismissed for three independent reasons. 

First, Plaintiffs acknowledge that NIH’s delay in holding meetings and approving applications 

ended before Plaintiffs sued, thus rendering Plaintiffs’ § 706(1) claim moot. Second, Plaintiffs’ 

§ 706(1) claim is an improper attempt to circumvent the final agency action requirement. 

Alternatively, if the Court rules that its phase 1 order under § 706(2) about the challenged 

Directives encompasses NIH’s consideration of Plaintiffs’ grant applications, applying the phase 

1 ruling would remedy the alleged harms that Plaintiffs seek to redress in phase 2. This would 

mean—if phase 2 can proceed at all—the Court would need to consider Plaintiffs’ remaining 

claims under 5 U.S.C. § 706(2), which courts recognize is the appropriate and preferred approach. 

Finally, even if the foregoing were not true, and the Court applies § 706(1), Plaintiffs cannot 

compel the actions that they seek to compel because those actions are not discrete and mandatory. 

Any unreasonable delay claim pursued under 5 U.S.C. § 706(2) should also be dismissed. 

First, continued consideration of an application is not a final agency action. Second, to the extent 

Plaintiffs intend to argue that NIH has delayed or ended consideration of certain grants because of 

the challenged Directives, that claim should be dismissed under Rule 12(b)(6) because Plaintiffs 

failed to plead facts sufficient to state a claim for relief. They failed to put NIH on notice of which 

applications they allege are unreasonably delayed because Plaintiffs did not identify the allegedly 

delayed applications, and the few examples provided are insufficient.  
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Finally, all claims should be dismissed for phase 2 because considering applications and 

entering grant agreements is committed to agency discretion by law. 

BACKGROUND 

NIH’s mission is to “seek fundamental knowledge about the nature and behavior of living 

systems” in order to enhance health, lengthen life, and reduce illness and disability.1 To further 

this mission, NIH spent more than $35 billion in Fiscal Year 2023 on almost 50,000 competitive 

grants to more than 300,000 researchers at more than 2,500 universities, medical schools, and other 

research institutions across all 50 states and the District of Columbia. See Supplemental Guidance 

to the 2024 NIH Grants Policy Statement: Indirect Cost Rates, NOT-OD-25-068 (Feb. 7, 2025). 

Congress gave NIH broad discretion in awarding grants. 42 U.S.C. § 241(a)(3); 42 U.S.C. 

§ 282(b)(3), (12). The Health and Human Services (“HHS”) Secretary awards grants “to those 

applicants whose approved projects will in the Secretary’s judgment best promote the purposes of 

the statute authorizing the grant and the regulations of this part.” 42 C.F.R. § 52.6(a) (emphasis 

added). NIH also maintains broad discretion when administering grants. See, e.g., 42 C.F.R. § 

52.6(f).  

Before approving any grant, NIH subjects grant applications to two levels of review; the 

first, by “peer review groups” and the second, by the funding institute’s “Advisory Council.” Peer 

review groups are composed of “primarily nongovernment experts qualified by training and 

experience in particular scientific or technical fields, or as authorities knowledgeable in the various 

disciplines and fields related to the scientific areas under review, to give expert advice on the 

scientific and technical merit of grant applications or contract proposals, or the concept of contract 

 
1 NIH, Mission and Goals, available at https://www.nih.gov/about-nih/what-we-do/mission-goals 
(last visited Feb. 14, 2025). 
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projects[.]” 42 C.F.R. § 52h.2(k). Annually, NIH engages roughly 25,000 peer reviewers. Advisory 

Councils are also composed of primarily non-government experts, and they “advise, assist, consult 

with, and make recommendations to the Secretary and the Director of such institute on matters 

related to the activities carried out by and through the institute and the policies respecting such 

activities.” 42 U.S.C. § 284a. Among other responsibilities, Advisory Councils “review 

applications for grants and cooperative agreements for research or training and for which Advisory 

Council approval is required . . . and recommend for approval applications for projects which show 

promise of making valuable contributions to human knowledge[.]” Id. 

The regulations governing the first level of NIH peer review process provide, in part, that 

each “scientific peer review group shall assess the overall impact that the project could have on 

the research field involved, taking into account a variety of factors.” 42 C.F.R. § 52h.8. If the peer 

review group advises approval, the recommendation of the proposal then goes to the Advisory 

Councils. These bodies are not subject to specific review criteria identified in regulation; their role 

focuses on the prioritization of funding in light of NIH’s budget and other competing grant 

applications. The Advisory Councils broadly consider whether applications “show promise of  

making valuable contributions to human knowledge,” 42 U.S.C. § 284a, consistent with the 

priorities, missions, and purposes of the institute they advise. 

Following review, if a project is approved by the relevant peer review group and Advisory 

Council, NIH may award that grant. 42 C.F.R. § 52.5(b). For any grant, NIH may also deny the 

application or take additional time to review. Id. 

When NIH awards a grant, it enters an agreement with the grantee through the issuance of 

a Notice of Award (NOA), and the terms of that NOA govern the relationship between the grantee 

and NIH. Although a grant agreement permits the grantee to draw funds, it does not “commit[] or 
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obligate[] the United States in any way to make any additional, supplemental, continuation, or 

other award with respect to any approved application or portion of an approved application.” 42 

CFR § 52.6(c)(3). 

Following the 2024 Presidential election, NIH’s priorities shifted. Consistent with past 

practice when NIH comes under new management, on January 21, 2025, the Administration issued 

a temporary freeze on the publication of any documents in the Federal Register until they had been 

reviewed by a presidential appointee. NIH_GRANTS_000001. Because NIH must post a notice to 

the Federal Register when it schedules a peer review meeting for grant applications, it scheduled 

no meetings for the duration of the temporary pause. 5 U.S.C. § 1009(a)(2). NIH also cancelled all 

peer review meetings for that brief period.  

NIH also began exercising its broad discretion to make and administer grants in alignment 

with its priorities. On February 10, 2025, the Acting Secretary of Health and Human Services 

directed agency personnel to “briefly pause all payments made to contractors, vendors, and 

grantees related to DEI and similar programs” to allow time for an internal review, including “to 

determine whether those contracts or grants are in the best interest of the government and 

consistent with current policy priorities.” Feb. 10, 2025 Secretarial Directive, 

NIH_GRANTS_000004.2 On February 21, 2025, then-Acting Director Dr. Matthew Memoli 

announced a shift in NIH’s priorities. NIH_GRANTS_002930-1. Consistent with these priorities, 

the head of NIH, exercising the delegated authority of the Secretary, reviewed lists of grants and 

directed the termination of grants that did not effectuate agency priorities. See, e.g., 

 
2 NIH stopped and re-started its processes to comply with court orders. See Feb. 12, 2025 NIH 
Review of Agency Priorities Based on the New Administration’s Goals, NIH_GRANTS_000009 
(directing agencies to resume issuing grants without restriction); Feb. 13, 2025 Supplemental 
Guidance, NIH_GRANTS_00016 (providing guidance about NIH priorities review).  
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NIH_GRANTS_003752–3. Additionally, various Institutes and Centers did not award renewals of 

certain grants following their investigation and review of individual grants. See, e.g., 

NIH_GRANTS_001444-50.  

While NIH continued to review and terminate grants, by March 23, 2025, NIH’s pause on 

holding peer review meetings and awarding new grants ended.3 Working to make up for lost time, 

NIH increased the rate at which it scheduled and held peer review meetings. From March 23, 2025, 

to June 30, 2025, NIH scheduled 837 peer review group meetings, according to publicly available 

NIH data.4 That is a faster pace than NIH maintained in 2023 or 2024. For comparison, during the 

same period in 2024, NIH held 651 peer review group meetings. In 2023, it held 665. Id. Publicly 

available public documents thus show that, at present, NIH is not delaying consideration and award 

of grants, in general. 

Plaintiffs nonetheless allege that NIH has delayed consideration of Plaintiffs’ grants due to 

the challenged Directives. Compl. Doc No. 1 ¶¶ 237-40.  

PROCEDURAL HISTORY 

Plaintiffs sued on April 2, 2025, over a month after grant terminations started and after NIH 

resumed holding meetings and deciding grants. See Compl., Doc No. 1. More than three weeks 

later, Plaintiffs moved for a Preliminary Injunction. See Doc No. 37. Defendants opposed the 

Preliminary Injunction Motion on May 12, 2025. Doc. No. 66. On May 22, 2025, the Court 

collapsed the request for a Preliminary Injunction with a trial on the merits and treated the 

 
3 See, e.g., 90 Fed. Reg. 11175-01 (Mar. 4, 2025); 90 Fed. Reg. 11324-01 (Mar. 5, 2025); 90 Fed. 
Reg. 11323-02 (Mar. 5, 2025); 90 Fed. Reg. 11422-01 (Mar. 6, 2025); 90 Fed. Reg. 12333 (Mar. 
17, 2025); 90 Fed. Reg. 12325 (Mar. 17, 2025); 90 Fed. Reg. 13187 (Mar. 20, 2025); 90 Fed. Reg. 
13182 (Mar. 20, 2025). 
4 https://www.csr.nih.gov/RevPanelsAndDates/RevDates.aspx 
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Defendants’ Opposition as a Motion to Dismiss. Doc No. 77. On May 30, the Court entered a Order 

dismissing Counts IV, VI, and VII, but allowing the remaining Counts to proceed.  

On June 3, 2025, the Court held a status conference in which it consolidated the 

proceedings in Massachusetts, et al. v. Kennedy, et al., 1:25-cv-10814 (D. Mass.), with this case. 

See Doc No. 87. The Court decided that it would consider Plaintiffs’ allegations in two phases, 

with the first phase considering the “challenged Directives” and terminations and the second phase 

considering Plaintiffs’ unreasonable delay claims. Defendants timely filed administrative records 

by June 13, 2025. Doc No. 117. On the phase 2 proceedings, the Court ordered Defendants to 

produce an administrative record by July 9 and allowed Defendants to file this Motion to Dismiss 

by June 20. Doc. No. 87. 5 

On June 16, 2025, after briefing and a hearing on phase 1, the Court ruled from the bench 

that the challenged Directives, taken as a whole, and related grant terminations were arbitrary, 

capricious, and unlawful under the APA. It ruled that it would vacate the grant terminations listed 

on Plaintiffs’ spreadsheets. 

LEGAL STANDARD 

A district court must dismiss claims under Rule 12(b)(1) when it lacks subject-matter 

jurisdiction to decide them. That includes claims for which the United States has not waived its 

sovereign immunity. See FDIC v. Meyer, 510 U.S. 471, 475 (1994) (“Sovereign immunity is 

jurisdictional in nature”). “When a district court considers a Rule 12(b)(1) motion, it credits the 

plaintiff’s well-pled factual allegations and draws all reasonable inferences in the plaintiff’s favor” 

 
5 Defendants understand the Court’s scheduling order provided Defendants the opportunity to file 
a proper motion to dismiss in this case, not just the States case. Although APHA disagrees, 
Defendants file this motion because—regardless—12(b)(1) arguments can be raised at any time 
and many remaining arguments apply to APHA as well as the States, thus APHA should have 
opportunity to respond. 
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Merlonghi v. United States, 620 F.3d 50, 54 (1st Cir. 2010). “A plaintiff, however, may not rest 

merely on unsupported conclusions or interpretations of law.” Murphy v. United States, 45 F.3d 

520, 522 (1st Cir. 1995) (citation omitted). Moreover, “the party invoking the jurisdiction of a 

federal court carries the burden of proving its existence.” Taber Partners, I v. Merit Builders, Inc., 

987 F.2d 57, 60 (1st Cir. 1993). 

A suit also must be dismissed if the complaint fails to “state a claim upon which relief can 

be granted.” Fed. R. Civ. P. 12(b)(6). To defeat a Rule 12(b)(6) motion to dismiss, a plaintiff must 

plead sufficient facts “to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is 

facially plausible when the pleaded facts allow a court “to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Id. at 678. When evaluating a Rule 12(b)(6) 

motion, the Court must accept all material factual allegations in the complaint as true and draw 

any reasonable inferences in the non-moving party’s favor. Id. However, the Court is “not bound 

to accept as true a legal conclusion couched as a factual allegation,” or to credit “mere conclusory 

statements” or “[t]hreadbare recitals of the elements of a cause of action.” Id. (quoting Twombly, 

550 U.S. at 555).  

ARGUMENT 

I. Plaintiffs lack standing to challenge alleged agency delay related to grant 
applications. 

As an initial matter, the Court should dismiss all of Plaintiffs’ claims because Plaintiffs lack 

both prudential and Article III standing. At its “irreducible constitutional minimum,” Article III 

standing requires a plaintiff, as the party invoking the Court’s jurisdiction, to establish three 

elements: (1) a concrete and particularized injury-in-fact, either actual or imminent, and not 

conjectural or hypothetical, (2) a causal connection between the injury and defendants’ challenged 
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conduct, and (3) a likelihood that the injury suffered will be redressed by a favorable decision. 

Lujan v. Def. of Wildlife, 504 U.S. 555, 560-61 (1992). Moreover, courts adhere to the rule that a 

party “generally must assert his own legal rights and interests, and cannot rest his claim to relief 

on the legal rights or interests of third parties.” Warth v. Seldin, 422 U.S. 490, 499 (1975). Court 

disfavor granting third-party standing in the absence of a “hindrance to the third party’s ability to 

protect his or her own interests.” Powers v. Ohio, 499 U.S. 410, 411 (1991).6 

A. Plaintiffs cannot enforce the rights of nonparties.7 

Plaintiffs allege that the Defendants are delaying or suspending review of grant applications 

in which neither Plaintiffs nor their members have a legally cognizable interest. Indeed, all of 

Plaintiffs’ § 706(1) claims are aimed at challenging NIH’s handling of grant applications for other 

nonparty entities. Therefore, Plaintiffs lack prudential standing to assert these claims. 

“In order to establish standing to” enforce rights related to a government contract, a 

plaintiff must show that they are party to the putative contract or an intended third -party 

beneficiary. Edwards v. Aurora Loan Servs., 791 F. Supp. 2d 144, 150 (D.D.C. 2011); see also 

Hillside Metro Assocs., LLC v. JPMorgan Chase Bank, Nat. Ass’n , 747 F.3d 44, 49 (2d Cir. 2014) 

(holding that plaintiff lacked prudential standing because it could not “enforce the terms of” an 

agreement “as to which it is neither a party nor a third-party beneficiary”); Klamath Water Users 

Protective Ass’n v. Patterson, 204 F.3d 1206, 1210 (9th Cir. 1999), opinion amended on denial of 

reh’g, 203 F.3d 1175 (9th Cir. 2000) (“Before a third party can recover under a contract, it must 

 
6 As the Court has already ruled that associational Plaintiffs have associational standing, 
Defendants do not reassert those arguments here but preserve the issue for any potential appeal. 
7 Although not raised in “phase 1” of this case, the same reasoning for Plaintiffs’ lack of standing 
here applies to all grant terminations at issue in phase 1 for all Plaintiffs other than Ibis. And, 
importantly, as it is a jurisdictional matter, standing cannot be waived.  
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show that the contract was made for its direct benefit—that it is an intended beneficiary of the 

contract.”). Plaintiffs can show neither.  

Other than Ibis, each Plaintiff in this case is either a researcher that works for a nonparty 

entity or membership organization whose members are individual researchers. None of the 

individual or associational Plaintiffs or their members have directly applied for a grant themselves; 

rather, they work for institutions who may have applied for NIH grants. They therefore have no 

legally cognizable interest in the grant applications. Ibis has not itself submitted a grant application 

consideration of which was delayed. Doc No. 1 ¶¶ 20, 160-61. 8 

As the Administrative Record in Phase 1 of this case makes clear, each of the grant 

applications that Plaintiffs claim to have an interest in are for grants that would be awarded to their 

employer institutions, none of which are parties to this suit. See, e.g., NIH_Grants_004271; 5570.; 

see also Doc No. 38-21 (Maphis Decl.) ¶ 20 (“My institution (UNM) has lost out on the opportunity 

to train me for the next two years”); Doc No. 38-26 (Berg Decl) at ¶ 13 (noting that Congress 

authorized grants to “universities, hospitals, laboratories, and other public or private institutions” 

– but not to researchers); ¶ 28 (noting that a scientist submits a grant “ through their organization” 

(emphasis added)). Plaintiffs and their members were not party to any of the grant applications 

whose consideration they allege were delayed.  

Nor have Plaintiffs alleged in their complaint or elsewhere that they are intended 

beneficiaries. See Klamath, 204 F.3d at 1211 (“[T]he third party must show that the contract 

reflects the express or implied intention of the parties to the contract to benefit the third party.”). 

 
8 The only named individual Plaintiff who alleges that they submitted a grant application that NIH 
refuses to consider is Plaintiff Nicole Maphis. See Doc No. 1 ¶ 18. However, any such grant is 
awarded to the institution for which she works, University of New Mexico School of Medicine, 
and not Plaintiff Maphis. Id.; see also Doc No. 38-21 at ¶ 20. And, as explained below, as a 
“Principal Investigator,” she is not an intended beneficiary of the grant. 
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While the nonparty institutions may list an individual researcher as a “Principal Investigator or 

Project Director” on their grants, see, e.g., NIH_Grants_004278, the researchers are not themselves 

intended beneficiaries of any awarded contract. See AAUP v. U.S. Dep’t of Justice, No. 25-cv-2429, 

2025 WL 1684817, at *5, 6, 12 n.7 (S.D.N.Y. June 16, 2025) (finding “principal investigators” 

lacked legal interest in terminated NIH grants). The researchers therefore lack standing to sue for 

NIH’s alleged delay in considering their employers’ grant applications. See Kowalski v. Tesmer, 

543 U.S. 125, 129 (2004) (noting that only parties, or select nonparties (intended beneficiaries), 

may seek to enforce their rights); see also Sardarian v. Fed. Emergency Mgmt. Agency, No. 3:19-

CV-00910 (OAW), 2022 WL 4080325, at *1–2 (D. Conn. Apr. 1, 2022) (dismissing suit for lack 

of standing because FEMA awarded “the grant in question” to the State of Connecticut and to the 

Town of Westport, and plaintiff was not the recipient of the Federal grant).  

Recently, the Southern District of New York dismissed a similar jurisdictional overreach 

by Plaintiff UAW and another organizational plaintiff claiming their members had an interest in 

Columbia University’s terminated NIH research grants. See AAUP v. U.S. Dept’ of Justice, No. 25-

cv-02429-MKV, 2025 WL 1684817 (S.D.N.Y. June 16, 2025). The district court recognized that 

these associational plaintiffs lack prudential standing to challenge NIH grant terminations: 

Neither the Executive Branch nor the Legislature ever awarded the grants and 
contracts at issue to Plaintiffs or any of their members. The funding that Plaintiffs 
ask this Court to commandeer was awarded to Columbia, which is conspicuously 
absent from this case. If any funds have been wrongfully withheld, such funds may 
be recovered at the end of a successful lawsuit by the appropriate plaintiff in an 
appropriate forum. See Dep’t of Educ. v. California, 604 U.S. ---, 145 S. Ct. 966, 
969 (2025). 

 
Id. at *1. Here too, the institutions that employ Plaintiffs may themselves file suit (and in some 

instances have in the related matter), but Plaintiffs and their members lack prudential standing. 
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B. Plaintiffs also lack Article III standing 

Plaintiffs alleged harms are also too attenuated to support jurisdiction because any asserted 

harms must flow from independent choices made by their employers, or their injury is otherwise 

too speculative. A “federal court cannot redress ‘injury that results from the independent action of 

some third party not before the court.”’ See Murthy v. Missouri, 603 U.S. 43, 57 (2024). Courts are 

“‘reluctant to endorse standing theories that require guesswork as to how independent 

decisionmakers will exercise their judgment,”’ id. (quoting Clapper v. Amnesty Int’l USA, 568 U.S. 

398, 413 (2013)), and have rejected theories of redressability that depend on such guesswork, id., 

603 U.S. at 73; Haaland v. Brackeen, 599 U.S. 255, 293-94 (2023). 

Plaintiffs claim that NIH delays in considering may cause “large numbers of current and 

future biomedical researchers risk unexpected job loss that will harm them personally.” Doc No. 1 

¶ 240. It is, however, the choice of their employers, nonparties to this case who are taking such 

actions. See, e.g., Doc No. 38-21 (“My institution . . . may not have the money to support my 

salary.”). If, for example, their employer chooses to continue funding their project despite any 

delays on the part of NIH, then no harm flows to Plaintiffs’ members. Thus, the choices of 

nonparties who have “broad and legitimate discretion,” interrupt any link between any alleged 

harms. See Lujan, 504 U.S. at 562. When this kind of “conjecture is necessary, redressability is 

lacking.” West v. Lynch, 845 F.3d 1228, 1237 (D.C. Cir. 2017) (internal citation omitted). 

Plaintiffs also contend that “they may not be able to continue their projects,” have had to 

“take on additional responsibilities,” are in “administrative limbo,” and other vague and undefined 

alleged harms. See Doc No. 41 at 33-34. But such claims are far too speculative to satisfy Article 

III standing. See Clapper, 568 U.S. at 409 (explaining that any allegation of “threatened injury 

must be certainly impending” (citation omitted)); see also Doc No. 41 at 34 (noting that Plaintiffs’ 

members are trying to secure replacement fund but “do not anticipate” being able to raise enough).  
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II. Plaintiffs’ claims under 5 U.S.C. § 706(1) should be dismissed for three independent 
reasons. 

A. Plaintiffs’ claims that NIH should be compelled to resume holding meetings 
and deciding awards are moot because NIH resumed before Plaintiffs sued.  

Plaintiffs cannot obtain an order requiring NIH to “refrain from delaying” meetings and 

procedural steps needed to issue awards “based on the Challenged Directives” because the relevant 

directives ended before Plaintiffs even sued. Defendants have resumed holding meetings and 

taking the procedural steps needed to review new applications and issue awards. NIH did cancel 

previously scheduled meetings and refrained from setting new meetings based on the January 21, 

2025 Notice Pause Directive. APHA Doc No. 66-1 ¶ 20. But that Directive—by its own terms—

expired on February 1, 2025. NIH_GRANTS_000001. Since then, from March 24 through June 

30, NIH has scheduled or held 837 peer review meetings. This is 186 more peer review meetings 

than NIH held for this same time period last year.9 NIH is also on track to complete at least three 

advisory council meetings this fiscal year, as contemplated by 42 U.S.C. § 284a(e).10 APHA Doc 

No. 66-1 ¶ 24. Peer reviews are also ongoing. APHA Doc No. 66-1 ¶ 22. So, although NIH briefly 

paused certain processes upon the change in administrations, NIH has been conducting all 

necessary steps in the review and disposition of grant applications.  

Once an agency resolves a challenged delay, the issue becomes moot. See Norton v. S. Utah 

Wilderness All., 542 U.S. 67, 68 (2004) (holding two claims moot because they sought creation of 

Bureau of Land Management plans, which were later created); Friends of the Wild Swan, Inc. v. 

 
9 This is shown by searching the relevant date range through NIH’s public calendar of peer review 
meetings: https://www.csr.nih.gov/RevPanelsAndDates/RevDates.aspx; see also, e.g., 90 Fed. 
Reg. 11175; 90 Fed. Reg. 11324; 90 Fed. Reg. 11323; 90 Fed. Reg. 11422; 90 Fed. Reg. 12333; 
90 Fed. Reg. 12325; 90 Fed. Reg. 13187; 90 Fed. Reg. 13182. 
 
10 See, e.g., 90 Fed. Reg. 14267; 90 Fed. Reg. 13755; 90 Fed. Reg. 13175; 90 Fed. Reg. 14454; 90 
Fed. Reg. 13376; 90 Fed. Reg. 15009; 90 Fed. Reg. 14143; 90 Fed. Reg. 13379; 90 Fed. Reg. 
13604. 
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EPA, 130 F.Supp.2d 1184, 1192 (D. Mont. 1999) (APA claim moot when the EPA, thirteen years 

after its alleged duty arose, cured its failure to act by finally acting); Associated Builders & 

Contractors, Inc. v. Herman, 976 F. Supp. 1, 8 (D.D.C. 1997) (holding an APA claim challenging 

an agency's delay moot because the agency had finally acted). The Second Circuit has explained 

that “if an event occurs while a case is pending on appeal that makes it impossible for the court to 

grant any effectual relief whatever to a prevailing party, [the court] must dismiss the case” as moot 

“rather than issue an advisory opinion.” ABC, Inc. v. Stewart, 360 F.3d 90, 97 (2d Cir. 2004); see 

also Barrett v. United States, 105 F.3d 793, 794 (2d Cir. 1996); Rezaii v. Kennedy, No. 1:24-cv-

10838, 2025 WL 750215 at *3 (D. Mass. Feb. 24, 2025) (holding unreasonable delay claim moot 

where agency took the allegedly delayed action). The Challenged Directives relating to the pause 

about which Plaintiffs complain have expired, and so too have the temporary pauses themselves. 

This claim is moot and should be dismissed.  

B. Any claims that NIH should not apply the Challenged Directives when 
considering and deciding Plaintiffs’ applications about de-prioritized 
research topics are properly § 706(2) claims, not § 706(1) claims. 

Plaintiffs cannot evade the § 706(2)’s final-agency-action requirement by disguising 

§ 706(2) claims as § 706(1) claims. Courts routinely reject such efforts, especially when plaintiffs 

bring both § 706(2) claims and § 706(1) claims that are based on the same legal theory. Hells 

Canyon Pres. Council v. U.S. Forest Serv., 593 F.3d 923, 934 (9th Cir. 2010) (rejecting effort to 

bring a § 706(1) claim where the “argument is better phrased as” a § 706(2) claim.); see Ahadian 

& Fathollahzadeh v. Rubio., No. 24-cv-12168, 2025 WL 1617224 at *4 (D. Mass. June 6, 2025) 

(refusing to “separately consider” claims brought pursuant to § 706(1) and § 706(2) where the two 

claims rely “on the same theory.”); Nat’l Parks Conservation Ass’n v. United States Dep’t of the 

Interior, No. 20-cv-3706, 2024 WL 1344450 at *9 (D.D.C. Mar. 29, 2024) (emphasizing that 

“because [plaintiff’s] Section 706(2)(A) claims assert that what [defendant] has already done is 
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impermissible, it is better to resolve that question before deciding whether [defendant] must be 

compelled to do anything else under Section 706(1).”). Hells Canyon Preservation Council v. U.S. 

Forest Service, is instructive. 593 F.3d 923 (9th Cir. 2010). There, the Ninth Circuit rejected an 

effort to cast a § 706(2) claim as a § 706(1) claim. Id. at 933. In doing so, it emphasized that the 

defendant had engaged in final agency action, and that plaintiffs’ contentions under § 706(1) were 

actually a challenge to a final agency action. Id. at 930. As such, § 706(2), not § 706(1), was the 

only proper avenue for relief. Id. at 933.  

Ultimately, Plaintiffs’ § 706(1) claims are simply another assault on the Challenged 

Directives. They styled their admitted § 706(2) claims as attacks on these directives in phase 1. 

APHA Compl. Doc No. 1 ¶ 215; Sates Am. Compl. Doc No. 75 ¶ 215. And their purported § 706(1) 

claims are just another volley on that front in phase 2. State Plaintiffs’ § 706(1) claim in their 

amended complaint emphasizes “in implementing the Challenged Directives, defendants have 

cancelled and/or substantially delayed … NIH’s advisory councils and study sections—a 

significant and unprecedented departure from the NIH’s published review process and the agency’s 

past practice.” States’ Am. Compl. Doc No. 75 ¶ 264 (emphasis added). Indeed, the entirety of 

Count 7, State Plaintiffs’ § 706(1) claim, emphasizes that the delays flow from the Challenged 

Directives. Id. ¶ 264-66. APHA plaintiffs take the same approach. APHA Compl. Doc No. 1 ¶ 239. 

Just as in Hells Canyon Preservation Council, Plaintiffs here are still attacking the Challenged 

Directives, which the Court has already determined to be final agency action.11 If so, law of the 

case holds that the Court’s recent conclusion in phase 1 extends to the alleged delays to be 

examined in phase 2. Thus, at this stage, no § 706(1) claim exists.  

 
11 Defendants respectfully disagree with this conclusion and include a no -final-agency-action 
argument below to preserve their arguments. 
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C. The Court cannot compel NIH to decide applications because doing so is not 
a discrete and mandatory duty. 

To establish a claim under § 706(1), Plaintiffs must show that the agency “failed to take a 

discrete agency action that it is required to take.” Scarborough Citizens Protecting Res. v. U.S. 

Fish & Wildlife Serv., 674 F.3d 97, 99 (1st Cir. 2012) (quoting Norton v. S. Utah Wilderness All., 

542 U.S. 55, 64 (2004)). As the Supreme Court recognized, “[t]his is a high standard,” and the 

“central question in evaluating such a claim is whether the agency’s delay is so egregious that 

mandamus is warranted.” APHA Doc. 84 at 29 (quotations omitted). Plaintiffs have failed to 

identify a discrete and mandatory agency action that the Court can compel under § 706(1). 

Plaintiffs assert that NIH was required to (1) hold study section and advisory council 

meetings to consider and make final recommendations on grant applications, and (2) make a final 

decision on grant applications and requests for renewals. States Doc No. 75 at 85-87; APHA Doc 

No. 1 at 74. In previous briefing, Plaintiffs maintained that they also assert that the withholding of 

consideration of grant applications for withdrawn Notices of Funding Opportunities  was 

unlawful.12 APHA Doc No. 66 at 18-19. Putting aside that NIH is holding meetings and deciding 

applications, none of these is a discrete and mandatory agency action. 

First, holding meetings is not “agency action” at all. As the Supreme Court explained in 

Norton, a failure to act under § 706(1) is “properly understood as a failure to take an agency 

action—that is, a failure to take one of the agency actions (including their equivalents) earlier 

defined in § 551(13).” 542 U.S. at 62. That earlier APA section, 5 U.S.C. § 551(13), defines 

“agency action” as “the whole or a part of an agency rule, order, license, sanction, relief, or the 

 
12 In fact, Plaintiffs omit this theory in the portions of their complaints that asserted a § 706(1) 
claim. See States Doc No. 75 at 84-87; APHA Doc No. 1 at 74. 
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equivalent or denial thereof, or failure to act.” Holding meetings—even meetings established by 

statute—fall well outside this definition. 

Moreover, holding meetings is not a discrete action. It is part of NIH’s “common business 

of managing government programs,” rather than a discrete action that can be compelled. Funds for 

Animals, Inc. v. U.S. Bureau of Land Mgmt., 460 F.3d 13, 19-20 (D.C. Cir. 2006) (“Much of what 

an agency does is in anticipation of agency action.”). Plaintiffs acknowledge that NIH resumed 

holding the study section and advisory council meetings, but Plaintiffs still take issue and ask this 

Court to monitor how many meetings are being scheduled and how quickly. This is precisely the 

sort of invasive supervision that the Supreme Court has said to avoid. Norton, 542 U.S. at 67 (“The 

prospect of pervasive oversight by federal courts over the manner and pace of agency compliance 

with such congressional directives is not contemplated by the APA.”). The APA does not permit 

the Court to compel the pace of NIH’s meetings. 

Second, making a final decision on grant applications and requests for renewal is not a 

mandatory agency action. To the contrary, HHS regulations expressly authorize the agency to 

“defer” making a final decision “because of either lack of funds or a need for further evaluation.” 

42 C.F.R. § 52.5(b). That is exactly what NIH briefly did here (before resuming issuing notices of 

award): NIH deferred decisions on grant applications due to a need to evaluate whether such 

applications were consistent with revised agency priorities following a change in administration. 

Making a final decision cannot be mandatory when the regulations permit deferring that decision. 

Finally, Plaintiffs argued in previous briefing that, even though NIH had resumed holding 

meetings and resumed issuing notices of award, NIH continued to withhold consideration of 

certain applications. See APHA Doc No. 71 at 18. Specifically, Plaintiffs alleged that NIH had 

“begun to ‘administratively withdraw’ applications for some programs purged as a result of the 
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Directives.” Id. This allegation refers to applications that were mooted when NIH withdrew the 

Notice of Funding Opportunity (“NOFO”). But maintaining a NOFO is neither discrete nor 

mandatory. A NOFO is merely a notice that invites applications for a potential grant, not an agency 

action. And Plaintiffs do not cite any authority that requires NIH to maintain—and that denies NIH 

any discretion to withdraw—a NOFO. Thus, no basis exists for the Court to compel NIH to restore 

a NOFO and revive a mooted application.13 

III. Any unreasonable delay claim under 5 U.S.C. § 706(2) should be dismissed. 

A. Plaintiffs did not allege sufficient facts to state a plausible claim for relief 
from delay in considering specific applications. 

Plaintiffs fail to state a claim for relief related to unreasonable delay because they do not 

allege that Ibis Reproductive Health—the only plaintiff that applies for and receives grants—

submitted an application that has been delayed. See APHA Compl., Doc No. 1 ¶¶ 20, 160, 161. 

The Complaint alleges delayed applications related only to Plaintiff Maphis, APHA Members 1 

and 6, UAW Members 1-8, and UAW Pre-Members 1-6. See APHA Compl., Doc No. 1 ¶¶ 162-

194. As explained above, none of these people have standing to challenge alleged agency inaction 

related to the grants. See supra Part I. Accordingly, Plaintiffs have failed to state any claim for 

which relief could be granted, and their complaint should be dismissed for purposes of phase 2. 

B. In any event, an application remaining under review is not a final agency 
action. 

Even if Plaintiffs had sufficiently alleged that NIH has not scheduled reviews for certain 

applications, doing so is not a final agency action subject to judicial review because it neither (1) 

“marks the consummation of the agency’s decision-making process,” nor (2) is “one by which 

rights or obligations have been determined, or from which legal consequences will flow.” Bennett 

 
13 Following the Court’s entry of partial judgment on phase 1, absent a stay, NIH will restore 
NOFOs related to terminated programs listed on Plaintiffs’ spreadsheet. 
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v. Spear, 520 U.S. 154, 177-78 (1997). In the context of agency grant-making in particular, no final 

agency action exists “until the [agency] has reviewed a grant application and decided to disburse 

the funds.” Rattlesnake Coal. v. EPA, 509 F.3d 1095, 1103-04 (9th Cir. 2007); Planned Parenthood 

of Wisc., Inc. v. Azar, 316 F. Supp. 3d 291, 300-01 (D.D.C. 2018), vacated as moot on other 

grounds, 942 F.3d 512, 519 (D.C. Cir. 2019) (emphasizing that, in the grant application context, 

“courts usually recognize final agency action only after grant awards issue.”). Before the agency 

makes an award, ‘the federal money is but an expectancy that has not yet materialized.’” Karst 

Env’t Educ. and Prot., Inc. v. U.S. Env’t Prot. Agency, 403 F. Supp. 2d 74, 81 (D.D.C. 2005); see 

Delta Data Sys. Corp. v. Webster, 744 F.2d 197, 206 (D.C. Cir. 1984) (“award procedures are not 

designed to establish private entitlements to public contracts but to produce the best possible 

contracts for the government.”). Indeed, State Plaintiffs admit that while a review is not scheduled 

“the grant remains under review.” States Doc No. 75 at 44, ¶ 183. Not scheduling review of an 

application neither denies nor establishes any rights, obligations, or legal consequences since NIH 

can schedule review at any time. 

IV. All phase 2 claims should be dismissed because the consideration of applications is 
committed to agency discretion by law. 

For many of the same reasons that holding meetings does not constitute a discrete agency 

action, NIH’s management of its grant review process is also “committed to agency discretion by 

law.” 5 U.S.C. § 701(a)(2). “Internal agency procedures are committed to the agency’s 

discretion.” Maldonado-Coronel v. McElroy, 943 F. Supp. 376, 381 (S.D.N.Y. 1996) (citing 

Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc. , 435 U.S. 519, 

524, (1978)). In the context of application processes, Plaintiffs must show that NIH “has a 

nondiscretionary duty to adjudicate” grant applications “within a certain timeframe. Dosmetova v. 

USCIS, No. 3:24-cv-7409, 2025 WL 1663661 *2 (D.S.C. Feb. 7, 2025) (collecting cases). 
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Otherwise, the APA provides no opportunity to review. Id.; see Touarsi v. Mueller, 538 F. Supp. 2d 

447,452 (D. Mass. 2008) (holding claim to compel agency action under 706(1) precluded where 

statute imposed no timing requirements on agency).  

NIH has no nondiscretionary duty to process applications, or hold peer review meetings, 

within a certain timeframe. Indeed, it need not process grant applications at all. 42 U.S.C. §§ 

284(b)(2) (“Support for an activity or program under this subsection may be provided through 

grants, contracts, and cooperative agreements.”) (emphasis added); 284(b)(2)(A)–(B) (providing 

that the agency “may enter into a contract for research” and “may make grants and cooperative 

agreements”) (emphasis added). This statutorily discretionary approach to grant review is fatal to 

Plaintiffs’ 706(1) claims, because “where an agency is not required to do something, [the Court] 

cannot compel the agency to act—let alone to act faster.” Gonzalez v. Cuccinelli, 985 F.3d 357, 

466 (4th Cir. 2021). And even if the Court determines NIH must process grant applications, 

Plaintiffs can point to nothing that requires it to do so on any particular timeline.  

CONCLUSION 

For the foregoing reasons, the Court should dismiss all Plaintiffs’ phase 2 claims. 

Defendants respectfully request that the Court enter an expedited deadline for Plaintiffs’ 

response of June 26, 2025, which is the same amount of time the Court provided for Defendants 

to move to dismiss after the phase 1 hearing concluded. Defendants had four business days (and 

four calendar days) to move. Defendants propose that Plaintiffs be provided four business days 

(six calendar days) to respond. This promotes the interests of justice and efficiency, since the 

Court’s ruling on the motion to dismiss could impact the administrative record that is being 

prepared for phase 2. Plaintiffs informed Defendants’ counsel that they oppose the request for 

expedited briefing.  
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Defendants respectfully submit ten days as proposed by Defendants’ in the related case is 

inappropriate based on the expedited nature of this case and because Defendants  in that case 

proposed more reciprocal deadlines (Defendants had 7 days to move while Plaintiffs had 10 days 

to respond) which Plaintiffs opposed. Most important, in Defendants’ proposal, the decision on the 

motion to dismiss triggered the deadline for the administrative record. Without an expedited 

response deadline, Defendants will need to produce the administrative record shortly after 

Plaintiffs’ respond to their motion to dismiss, and potentially before the Court has opportunity to 

rule.  
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        v. 
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NOTICE OF PRODUCTION 

Pursuant to the joint stipulation entered into between the parties on July 25, 2025, Doc. 

No. 163, Doc. No. 167, and the Court’s order approving it on August 14, 2025, Doc. No. 168, 

defendants have produced a spreadsheet containing explanations for the status of various grant 

applications included on the list that Plaintiffs provided to Defendants on June 30, 2025, and 

each of the Notices of Funding Opportunity on the list that Plaintiffs provided to Defendants on 

July 29, 2025. The content of the spreadsheet is described in the attached Certification. 

The spreadsheet includes sensitive information about the status of various grant 

applications. The parties are in the process of entering a protective order to shield that sensitive 

information. Defendants have therefore produced the spreadsheet by sending an email to 

Plaintiffs and submitting it electronically to the court’s clerk. 
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(1) 

In the Supreme Court of the United States 
 

─────────── 
 

No. 25A  
 

NATIONAL INSTITUTES OF HEALTH, ET AL., APPLICANTS 
 

v.  
 

AMERICAN PUBLIC HEALTH ASSOCIATION, ET AL. 
 
 

─────────── 
 
 

ROBERT F. KENNEDY, JR., ET AL., APPLICANTS 
 

v.  
 

COMMONWEALTH OF MASSACHUSETTS, ET AL. 
 
 

─────────── 
 

APPLICATION TO STAY THE JUDGMENTS OF  
THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF MASSACHUSETTS AND 
REQUEST FOR AN IMMEDIATE ADMINISTRATIVE STAY 

 
─────────── 

Pursuant to Rule 23 of the Rules of this Court and the All Writs Act, 28 U.S.C. 

1651, the Solicitor General—on behalf of National Institutes of Health, et al., and 

Robert F. Kennedy, Jr., Secretary of Health and Human Services, et al.—respectfully 

files this application to stay the judgments of the United States District Court for the 

District of Massachusetts (App., infra, 148a-150a, 151a-152a), pending the consider-

ation and disposition of the government’s appeal to the United States Court of Ap-

peals for the First Circuit and, if the court of appeals affirms the judgments, pending 

the timely filing and disposition of a petition for a writ of certiorari and any further 

proceedings in this Court.  In addition, the Solicitor General respectfully requests an 
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immediate administrative stay pending the Court’s consideration of this application. 

This application presents a particularly clear case for this Court to intervene 

and stop errant district courts from continuing to disregard this Court’s rulings.  Cf. 

Trump v. Boyle, No. 25A11 (July 23, 2025); Department of Homeland Security v. 

D.V.D., No. 24A1153, 2025 WL 182186 (July 3, 2025).  Over three months ago, on 

April 4, 2025, this Court stayed the District of Massachusetts’ order blocking the gov-

ernment from terminating a host of discretionary grants that the Administration 

deemed contrary to its policies and priorities.  Department of Educ. v. California, 145 

S. Ct. 966, 968-969 (2025) (per curiam).  This Court explained that the district court 

likely “lacked jurisdiction to order the payment of money under the” Administrative 

Procedure Act (APA), because “[t]he APA’s limited waiver of immunity does not ex-

tend to orders ‘to enforce a contractual obligation to pay money’ along the lines of 

what the District Court ordered here.”  Id. at 968 (quoting Great-West Life & Annuity 

Ins. Co. v. Knudson, 534 U.S. 204, 212 (2002)).  Further, this Court recognized, the 

government suffered irreparable harm because it was “unlikely to recover the grant 

funds once they are disbursed.”  Id. at 969.  And the grantees suffered no countervail-

ing harm because they could “recover any wrongfully withheld funds through suit in 

an appropriate forum.”  Ibid.  

Notwithstanding this Court’s decision in California, the District of Massachu-

setts declined to stay a materially identical order.  The same day as this Court’s Cal-

ifornia decision, the same plaintiffs (seven States, now joined by nine other States 

plus private parties suing separately) brought the same APA claims against the gov-

ernment—this time to stop the National Institutes of Health (NIH) from terminating 

$783 million in grants that contravened the Administration’s policy positions on di-

versity, equity, and inclusion (DEI) and gender ideology.  For instance, the NIH ter-
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minated grants to study “Buddhism and HIV stigma in Thailand”; “intersectional, 

multilevel and multidimensional structural racism for English- and Spanish-speak-

ing populations”; and “anti-racist healing in nature to protect telomeres of transi-

tional age BIPOC for health equity.”  25-cv-10814 D. Ct. Doc. 151, at 5, 7, 25 (June 

23, 2025) (capitalization omitted).  Grants like these, the NIH explained, rely “on 

artificial and non-scientific categories” that “are antithetical to the scientific inquiry, 

do nothing to expand our knowledge of living systems, provide low returns on invest-

ment, and ultimately do not enhance health, lengthen life, or reduce illness.”  App., 

infra, 85a.  As in California, respondents sought reinstatement of the terminated 

grants.   

When the government pointed out that respondents’ challenges to those grant 

terminations belong in the Court of Federal Claims under California, the district 

court recognized with serious understatement that California was a “somewhat sim-

ilar case.”  App., infra, 221a.  Yet the district court dismissed this Court’s ruling as 

“not final” and “without full precedential force,” “agree[d] with the Supreme Court 

dissenters,” and “consider[ed] itself bound” by the First Circuit ruling that California 

repudiated.  Ibid.; see id. at 229a (California “is not binding on this Court”).  The First 

Circuit then reprised the reasoning of its California ruling, insisting that respondents 

brought an action for “declaratory relief under the APA,” not a contract claim that 

belongs in the Court of Federal Claims.  Id. at 23a; cf. California v. United States 

Dep’t of Educ., 132 F.4th 92, 97 (2025) (“The States’ claims are, at their core, asser-

tions that the Department acted in violation of federal law -- not its contracts.”).   

The lower courts thus required the government to continue paying out over 

$783 million in grants that the Administration considers contrary to its policy objec-

tives, even though forcing the government “to keep paying up” is the essence of a 
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contractual suit against the government that Congress barred district courts from 

adjudicating.  See United States Conference of Catholic Bishops v. United States Dep’t 

of State, 770 F. Supp. 3d 155, 163 (D.D.C. 2025).  And the lower courts did so even 

though California recognizes that jurisdiction is likely lacking; that the government 

is irreparably harmed when forced to pay out millions of dollars on discretionary 

grants, with no guarantee of recouping the money; and that a stay was warranted in 

materially similar circumstances.  145 S. Ct. at 968-969.   

On top of that, the lower courts held that they could review the NIH’s allocation 

of lump-sum appropriations under the APA even though Congress left grant decisions 

to agency discretion.  App., infra, 24a-26a, 238a-239a; cf. California, 132 F.4th at 97-

98.  And the lower courts deemed those terminations arbitrary and capricious by sub-

stituting their own political and policy judgments for those of the Executive Branch—

asserting, for instance, that the President had “set [DEI] up as some sort of boogey-

man” and unleashed “partisan appointed public officials” on an agency with a “his-

torical norm” of “apolitic[ism].”  App., infra, 52a, 127a; cf. California, 132 F.4th at 98-

100.  In every respect, this sequel poses an even bigger affront to bedrock legal prin-

ciples than the original.   

Worse, this case is no outlier.  District-court defiance of this Court’s decision 

in California has grown to epidemic proportions, as courts have issued nearly two 

dozen decisions asserting jurisdiction over claims challenging grant or funding ter-

minations since California.1  Meanwhile, other courts properly recognize that this 
 

1  E.g., New York v. Kennedy, No. 25-cv-196, 2025 WL 1803260, at *10 (D.R.I. 
July 1, 2025); American Ctr. for Int’l Labor Solidarity v. Chavez-DeRemer, No. 25-cv-
1128, 2025 WL 1795090, at *19-*20 (D.D.C. June 30, 2025); Louisiana Delta Serv. 
Corps v. Corporation for Nat’l & Cmty. Serv., No. 25-cv-378, 2025 WL 1787429, at 
*18-*22 (M.D. La. June 27, 2025); National Job Corps Ass’n v. Department of Labor, 
No. 25-cv-4641, 2025 WL 1752414, at *5 n.5 (S.D.N.Y. June 25, 2025); Thakur v. 
Trump, No. 25-cv-4737, 2025 WL 1734471, at *20-*21 (N.D. Cal. June 23, 2025), ap- 
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Court’s precedent vests jurisdiction in the Court of Federal Claims alone, creating a 

sharp conflict between courts that follow this Court’s rulings and those that do not.2  
 

peal pending, No. 25-4249 (9th Cir. filed July 10, 2025); Green & Healthy Home Ini-
tiatives, Inc. v. EPA, No. 25-cv-1096, 2025 WL 1697463, at *14 (D. Md. June 17, 2025); 
San Francisco A.I.D.S. Found. v. Trump, No. 25-cv-1824, 2025 WL 1621636, at *12 
(N.D. Cal. June 9, 2025); Maryland v. Corporation for Nat’l & Cmty. Serv., No. 25-cv-
1363, 2025 WL 1585051, at *27 (D. Md. June 5, 2025); Southern Educ. Found. v. 
United States Dep’t of Educ., No. 25-cv-1079, 2025 WL 1453047, at *8-*9 (D.D.C. May 
21, 2025), appeal pending, No. 25-5262 (D.C. Cir. filed July 21, 2025); Colorado v. 
United States Dep’t of Health & Human Servs., No. 25-cv-121, 2025 WL 1426226, at 
*9 (D.R.I. May 16, 2025), appeal pending, No. 25-1671 (1st Cir. filed July 16, 2025); 
American Bar Ass’n v. United States Dep’t of Justice, No. 25-cv-1263, 2025 WL 
1388891, at *6 (D.D.C. May 14, 2025); AIDS Vaccine Advocacy Coal. v. United States 
Dep’t of State, No. 25-cv-400, 2025 WL 1380421, at *2-*3 (D.D.C. May 13, 2025); 
Rhode Island v. Trump, No. 25-cv-128, 2025 WL 1303868, at *6 (D.R.I. May 6, 2025), 
appeal pending, No. 25-1477 (1st Cir. filed May 20, 2025); Community Legal Servs. 
in E. Palo Alto v. United States Dep’t of Health & Human Servs., No. 25-cv-2847, 2025 
WL 1233674, at *7 (N.D. Cal. Apr. 29, 2025), appeal pending, No. 25-2808 (9th Cir. 
filed May 1, 2025); Sustainability Inst. v. Trump, No. 25-cv-2152, 2025 WL 1486978, 
at *5*-6 (D.S.C. Apr. 29, 2025), appeal pending, No. 25-1575 (4th Cir. filed May 22, 
2025); San Francisco Unified Sch. Dist. v. Americorps, No. 25-cv-2425, 2025 WL 
1180729, at *8 (N.D. Cal. Apr. 23, 2025); Widakuswara v. Lake, No. 25-cv-1015, 2025 
WL 1166400, at *9 (D.D.C. Apr. 22, 2025), appeal pending, No. 25-5144 (D.C. Cir. 
filed Apr. 24, 2025); Community Legal Servs. in E. Palo Alto v. United States Dep’t of 
Health & Human Servs., No. 25-cv-2847, 2025 WL 1168898, at *3-*4 (N.D. Cal. Apr. 
21, 2025); Climate United Fund v. Citibank, N.A., No. 25-cv-698, 2025 WL 1131412, 
at *11-*12 (D.D.C. Apr. 16, 2025), appeal pending, No. 25-5122 (D.C. Cir. filed Apr. 
16, 2025), and No. 25-5123 (D.C. Cir. filed Apr. 17, 2025); Woonasquatucket River 
Watershed Council v. USDA, No. 25-cv-97, 2025 WL 1116157, at *14-*15 (D.R.I. Apr. 
15, 2025), appeal pending, No. 25-1428 (1st Cir. filed May 1, 2025); New York v. 
Trump, No. 25-cv-39, 2025 WL 1098966, at *1-*3 (D.R.I. Apr. 14, 2025), appeal pend-
ing, No. 25-1413 (1st Cir. filed Apr. 28, 2025); Maine v. USDA, No. 25-cv-131, 2025 
WL 1088946, at *19 n.8 (D. Me. Apr. 11, 2025).   

2  E.g., Sustainability Inst. v. Trump, No. 25-1575, 2025 WL 1587100, at *1-*2 
(4th Cir. June 5, 2025); American Ass’n of Colls. for Teacher Educ. v. McMahon, No. 
25-1281, 2025 WL 1232337, at *1 (4th Cir. Apr. 10, 2025); Board of Educ. for Silver 
Consolidated Schs. v. McMahon, No. 25-cv-586, 2025 WL 2017177, at *7-*8 (D.N.M. 
July 18, 2025); American Ass’n of Univ. Professors v. United States Dep’t of Justice, 
No. 25-cv-2429, 2025 WL 1684817 (S.D.N.Y. June 16, 2025), appeal pending, No. 25-
1529 (2d Cir. filed June 17, 2025); Child Trends, Inc. v. United States Dep’t of Educ., 
No. 25-cv-1154, 2025 WL 1651148, at *6-*8 (D. Md. June 11, 2025); American Library 
Ass’n v. Sonderling, No. 25-cv-1050, 2025 WL 1615771, at *4-*11 (D.D.C. June 6, 
2025); Solutions in Hometown Connections v. Noem, No. 25-cv-885, 2025 WL 1530318, 
at *11-*13 (D. Md. May 29, 2025), appeal pending, No. 25-1640 (4th Cir. filed June 2, 
2025); Pippenger v. United States DOGE Serv., No. 25-cv-1090, 2025 WL 1148345, at 
*5 (D.D.C. Apr. 17, 2025); Massachusetts Fair Hous. Ctr. v. Department of Hous. & 
Urb. Dev., No. 25-cv-30041, 2025 WL 1225481 (D. Mass. Apr. 14, 2025), appeal pend- 
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  For good reason, the Constitution vests the “judicial Power” in “one supreme 

Court,” to which all others are “inferior Courts.”  U.S. Const. Art. III, § 1.  As this 

Court explained yesterday, when lower courts face materially identical stay requests, 

this Court’s emergency orders “squarely control[].”  Boyle, slip op. 1.  Our judicial 

system rests on vertical stare decisis, not a lower-court free-for-all where individual 

district judges feel free to elevate their own policy judgments over those of the Exec-

utive Branch, and their own legal judgments over those of this Court. 

STATEMENT 

A. Factual Background 

1. Immediately after his inauguration, President Trump issued a trio of 

executive orders announcing policy directives relevant to the grants at issue.   

On January 20, 2025, the President issued Executive Order No. 14,151, 90 Fed. 

Reg. 8339 (Jan. 29, 2025), titled Ending Radical and Wasteful Government DEI Pro-

grams and Preferencing, to eliminate “illegal and immoral discrimination programs, 

going by the name ‘diversity, equity, and inclusion’ (DEI)” from the government.  Id. 

§ 1.  That Executive Order rescinded President Biden’s Executive Order that man-

dated “an ambitious whole-of-government equity agenda” and instructed federal 

agencies to “allocate resources to address the historic failure to invest sufficiently, 

justly, and equally in underserved communities,” i.e., “populations sharing a partic-

 
ing, No. 25-1368 (1st Cir. filed Apr. 16, 2025); Solutions in Hometown Connections v. 
Noem, No. 25-cv-885, 2025 WL 1103253, at *8-*11 (D. Md. Apr. 14, 2025); see Catholic 
Bishops, 770 F. Supp. 3d at 162-165 (reaching same conclusion pre-California); see 
also United States Vera Inst. of Justice v. United States Dep’t of Justice, No. 25-cv-
1643, 2025 WL 1865160, at *7-*14 (D.D.C. July 7, 2025) (holding that California fore-
closes APA claims but not constitutional claims), appeal pending, No. 25-5248 (D.C. 
Cir. filed July 8, 2025); Harris County v. Kennedy, No. 25-cv-1275, 2025 WL 1707665, 
at *6, *14-*15 (D.D.C. June 17, 2025) (same); Amica Ctr. for Immigrant Rights v. 
United States Dep’t of Justice, No. 25-cv-298, 2025 WL 1852762, at *11-*15, *17 
(D.D.C. July 6, 2025) (similar), appeal pending, No. 25-5254 (D.C. Cir. filed July 14, 
2025).   
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ular characteristic  * * *   that have been systematically denied a full opportunity to 

participate in aspects of economic, social, and civic life.”  Advancing Racial Equity 

and Support for Underserved Communities Through the Federal Government, Exec. 

Order No. 13,985, 86 Fed. Reg. 7009 §§ 1, 2, 6 (Jan. 25, 2021).  President Trump in-

stead directed “[e]ach agency, department, or commission head” to “terminate, to the 

maximum extent allowed by law, all  * * *  ‘equity-related’ grants or contracts.”  Exec. 

Order No. 14,151, § 2(b)(i). 

On January 21, 2025, President Trump issued Executive Order No. 14,173, 90 

Fed. Reg. 8633 (Jan. 31, 2025), titled Ending Illegal Discrimination and Restoring 

Merit-Based Opportunity, “to enforce our longstanding civil-rights laws and to combat 

illegal private-sector DEI preferences, mandates, policies, programs, and activities.”  

Id. § 2.  That Executive Order instructs each agency head to “include in every contract 

or grant award  * * *  [a] term requiring [the] counterparty or recipient to certify that 

it does not operate any programs promoting DEI that violate any applicable Federal 

anti-discrimination laws.”  Id. § 3(b)(iv)(B).  And that Order directs the head of the 

Office of Management and Budget (OMB) to “[e]xcise references to DEI  * * *  princi-

ples, under whatever name they may appear, from Federal acquisition, contracting, 

grants, and financial assistance procedures.”  Id. § 3(c)(ii).   

On January 20, 2025, the President also issued Executive Order No. 14,168, 

90 Fed. Reg. 8615 (Jan. 30, 2025), titled Defending Women from Gender Ideology Ex-

tremism and Restoring Biological Truth to the Federal Government.  That Executive 

Order affirms “the immutable biological reality of sex” and rejects its replacement 

“with an ever-shifting concept of self-assessed gender identity” via “ ‘[g]ender ideol-

ogy.’ ”  Id. §§ 1, 2(f ).  The Executive Order directs federal agencies to “take all neces-

sary steps, as permitted by law, to end the Federal funding of gender ideology.”  Id. 
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§ 3(e).  And the Order directs agencies to “ensure grant funds do not promote gender 

ideology.”  Id. § 3(g).   

2. This case involves grant terminations at the NIH, a subagency of the 

Department of Health and Human Services (HHS).  The NIH is made up of two dozen 

national research institutes or centers that generally focus on specific diseases or 

body systems, like the National Institute of Allergy and Infectious Diseases.  42 

U.S.C. 281(b).  The NIH and its constituent institutes make grants to fund research 

at universities, hospitals, laboratories, and other research institutions.  See 42 U.S.C. 

241(a)(1), 284(b)(1)-(2).  Congress supports that research via lump-sum appropria-

tions.  For example, in 2024 Congress appropriated $6.5 billion for the National In-

stitute of Allergy and Infectious Diseases to carry out the Public Health Service Act 

“with respect to allergy and infectious diseases.”  Further Consolidated Appropria-

tions Act, 2024, Pub. L. No. 118-47, Div. D, Tit. II, 138 Stat. 656; see Full-Year Con-

tinuing Appropriations and Extensions Act, 2025, § 1101(a)(8), Pub L. No. 119-4, 139 

Stat. 11 (carrying forward HHS’s 2024 appropriation into 2025).  

Because funding is finite, NIH grants are “highly competitive,” and the agency 

approves only 20 percent of applications.  NIH, Grants & Funding (Oct. 15, 2024), 

https://grants.nih.gov/new-to-nih.  NIH grants are typically discretionary and the 

funding decision is ultimately up to the head of the relevant NIH research institute.  

42 U.S.C. 284(b)(2); Administrative Record (A.R.) 38603; see 25-cv-10787 Compl. ¶ 57 

(acknowledging that “[f ]inal authority to make an award belongs to the Director of 

the [national research institute] responsible for the grant”); App., infra, 51a (district 

court acknowledging same).   

 
3  A.R. 3825-4270, which includes the NIH Grants Policy Statement, is availa-

ble at 25-cv-10814 D. Ct. Doc. 131 (June 11, 2025). 
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Once those discretionary grants obtain agency approval, NIH entities memori-

alize the grant terms in a Notice of Award—a formal legal document issued by the 

NIH entity to the recipient.  A.R. 3982.  The Notice of Award sets out “the amount of 

funds awarded” and the “terms and conditions” of the award, which the recipient ac-

cepts “by drawing or requesting funds.”  Id. at 3984-3986.  The NIH’s standard grant 

terms incorporate express caveats that awards can be terminated if they do not sup-

port agency objectives or policies.  For instance, all NIH grants incorporate by refer-

ence the NIH Grants Policy Statement, which in turn incorporates OMB’s guidance 

for federal financial assistance in 2 C.F.R. Pt. 200.  A.R. 3924, 4078.  OMB’s guidance 

states that a “Federal award may be terminated” by the agency, “to the extent au-

thorized by law, if an award no longer effectuates the program goals or agency prior-

ities.”  2 C.F.R. 200.340(a)(4).  Further, all NIH grants are subject to HHS’s uniform 

administrative requirements for federal awards.  45 C.F.R. 75.101; see, e.g., Gov’t 

C.A. App. 366 (sample Notice of Award incorporating the NIH Grants Policy State-

ment and 45 C.F.R. Pt. 75).  Those HHS requirements mandate that NIH grants be 

administered “so as to ensure that Federal funding is expended and associated pro-

grams are implemented in full accordance with U.S. statutory and public policy re-

quirements,” including those against “prohibiting discrimination.”  45 C.F.R. 

75.300(a).    

3. Beginning in February 2025, the NIH moved to terminate grants that 

do not align with the Administration’s policy priorities.   

On February 10, 2025, the Acting HHS Secretary issued a “Secretarial Di-

rective on DEI-Related Funding.”  App., infra, 59a-60a (capitalization altered).  That 

directive ordered a review of all HHS payments “related to DEI and similar pro-

grams” to ensure that all payments were “consistent with current policy priorities” 
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and “improv[ed] the health and well-being of all Americans.”  Id. at 59a.  Consistent 

with that directive, NIH paused all grants supporting “diversity, equity, and inclu-

sion  * * *  initiatives or any other initiatives that discriminate on the basis of race, 

color, religion, sex, national origin, or any other protected characteristic.”  Id. at 64a.  

On February 21, 2025, the Acting NIH Director directed his staff to ensure that 

NIH grants “do not fund or support low-value and off-mission research activities or 

projects – including DEI and gender identity research activities and programs.”  App., 

infra, 70a.  As the Acting Director explained “based on [his] expertise and experience” 

and “consistent with recent Executive Orders,” “amorphous equity objectives[] are 

antithetical to the scientific inquiry, do nothing to expand our knowledge of living 

systems, provide low returns on investment, and ultimately do not enhance health, 

lengthen life, or reduce illness.”  Id. at 69a.  Likewise, gender-identity studies may 

“ignore  * * *  biological realities,” “are often unscientific, have little identifiable re-

turn on investment, and do nothing to enhance the health of many Americans.”  Ibid.  

Accordingly, “it is the policy of NIH not to prioritize such research programs.”  Ibid.   

Ensuing guidance documents directed NIH staff to review “the specific aims” 

of each project for compliance with the NIH’s priorities.  App., infra, 88a, 104a.  Where 

“[t]he sole purpose of the project” contradicts those priorities, like a grant for a con-

ference about “diversity,” funding may not issue.  Ibid.  But if the project only “par-

tially supports” impermissible activities, staff were directed to negotiate out those 

terms.  Id. at 88a, 105a.  For example, if a scientific conference limited to specific 

minority groups sought funding, the NIH would ask the conference hosts to remove 

the racially restrictive term and open the conference to all comers.  Id. at 107a.  If 

they agreed, the grant could proceed.  Ibid.  The guidance also identified other re-

search topics inconsistent with NIH priorities.  For instance, grants supporting Chi-
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standardized language tracking the Acting Director’s guidance.  Id. at 85a-86a.  For 

example, researchers working on DEI-related grants were informed that “it is the 

policy of NIH not to prioritize such research” because “[r]esearch programs based pri-

marily on artificial and non-scientific categories, including amorphous equity objec-

tives, are antithetical to the scientific inquiry.”  Ibid.  And those studying 

“[t]ransgender issues” were informed of the NIH’s conclusion that “[r]esearch pro-

grams based on gender identity are often unscientific, have little identifiable return 

on investment, and do nothing to enhance the health of many Americans.”  Id. at 86a.  

The letters explained how the grantees could appeal the decision to the NIH Director 

or his designee.  Ibid.; see 45 C.F.R. 75.374.   

B. Procedural History 

1. On April 4, 2025, this Court granted a stay pending appeal of a tempo-

rary restraining order from the District of Massachusetts enjoining the Department 

of Education from terminating DEI-related grants.  California, 145 S. Ct. at 968-969.  

The Court explained that such claims likely belonged in the Court of Federal Claims, 

that the district court accordingly lacked jurisdiction, and that the government faced 

irreparable harm absent a stay, while the recipients’ claimed monetary injuries were 

not irreparable.  Ibid.   

On the eve of this Court’s California ruling, on April 2 and 4, 2025, two sets of 

plaintiffs challenged the NIH’s grant terminations in the District of Massachusetts.  

App., infra, 5a.  Research and advocacy organizations, a union, and individual re-

searchers filed American Public Health Ass’n v. National Institutes of Health, No. 25-

cv-10787 (D. Mass.).  And 16 States—including all but one of the California respond-

ents—filed Massachusetts v. Kennedy, No. 25-cv-10814 (D. Mass.), asserting the 

rights of their public universities.  As in California, both suits alleged that the grant 
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terminations were arbitrary and capricious in violation of the APA.  25-cv-10787 

Compl. ¶¶ 196-215; 25-cv-10814 Am. Compl. ¶¶ 225-233.  And much like in Califor-

nia, respondents asked the court to enjoin the NIH from “terminating any grants” 

pursuant to the challenged guidance documents and “[o]rder NIH to restore the grant 

awards, retroactive to the respective termination date.”  25-cv-10787 Compl. 76; ac-

cord 25-cv-10814 Am. Compl. 88-89; cf. Compl. at 52, California v. U.S. Dep’t of Educ., 

No. 25-cv-10548 (D. Mass. filed Mar. 6, 2025) (requesting injunction against “termi-

nating any individual  * * *  grant for recipients in Plaintiff States” and order that 

the government “restore recipients in Plaintiff States to the pre-existing status quo 

prior to the termination”). 

2. The district court informally consolidated the cases and issued a series 

of decisions: 

a. First, on May 12, 2025, the district court held that it had subject-matter 

jurisdiction in Massachusetts.  App., infra, 213a-240a.  The court acknowledged that, 

in California, this Court had stayed a district-court decision “enjoining the Depart-

ment of Education from terminating certain grants” because such contract disputes 

can likely only be brought in the Court of Federal Claims under the Tucker Act.  Id. 

at 224a-225a.  But in the district court’s view, California was “not binding on this 

Court” and “of little assistance to the district courts” because it was “an emergency 

interlocutory order.”  Id. at 221a, 229a, 232a.  The court instead “agree[d] with the 

Supreme Court dissenters” and followed the First Circuit decision that this Court had 

effectively overruled in California.  Id. at 221a, 235a.   

Separately, the district court rejected the government’s argument that NIH 

funding decisions are committed to agency discretion by law and thus not reviewable 

under the APA.  App., infra, 239a (citing 5 U.S.C. 701(a)(2)).  In the court’s view, there 
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was “arguably” law to apply because respondents alleged that the grant terminations 

“conflict with authorizing statutes and applicable regulations.”  Ibid. (citation omit-

ted).  But the court did not identify what those statutory or regulatory requirements 

might be or conclude that the agency had violated them.  Ibid.   

b. In American Public Health Ass’n, the district court construed the par-

ties’ preliminary-injunction briefing as a motion to dismiss, which the court denied 

in relevant part on May 30, 2025.  App., infra, 169a-212a.  The court rejected the 

government’s Tucker Act argument “substantially for the same reasons” as in Mas-

sachusetts and concluded that the organizational plaintiffs had standing.  Id. at 182a; 

see id. at 182a-189a.  On the merits, the court held that respondents had adequately 

pleaded an arbitrary-and-capricious claim because the termination notices read 

“more like a political statement than reasoning about the grants.”  Id. at 199a.   

c. The district court held a joint hearing and bench trial in the two cases, 

largely limited to respondents’ arbitrary-and-capricious claims.  App., infra, 44a.  At 

the end of the hearing, on June 16, 2025, the court orally vacated the NIH guidance 

and respondents’ grant terminations as arbitrary and capricious and promised that 

“a full written opinion” would follow.  Id. at 153a-168a.  The court concluded its oral 

ruling by equating DEI grant terminations with “palpable” “racial discrimination,” 

expressed its “unutterabl[e] sad[ness],” and asked, “of our society as a whole, have we 

fallen so low?  Have we no shame?”  Id. at 166a, 168a.   

The court issued partial final judgments in both cases reflecting the court’s 

oral ruling, id. at 148a-152a, and denied the government’s request for a stay pending 

appeal, id. at 142a-147a.  In denying a stay, the district court lauded its own “rigor-

ous” fact-finding as reflecting “the true glory of our trial courts” and asserted that 

funding delays “destroy[] the unmistakable legislative purpose from its accomplish-
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ment.”  Id. at 144a-146a & n.1 (citation omitted). 

d. Over two weeks after the bench ruling, on July 2, 2025, the district court 

issued its promised written decision holding that the challenged decisions were arbi-

trary and capricious.  App., infra, 39a-141a.  Relying on Justice Jackson’s California 

dissent, the court concluded that the NIH had engaged in “no reasoned decision-mak-

ing  * * *  in the ‘robotic rollout’ of this grant-termination action.”  Id. at 125a (quoting 

145 S. Ct. at 975-976).  The court principally objected to the NIH’s failure to define 

the term “DEI,” which the court found “purely circular.”  Id. at 52a, 125a-134a.   

More broadly, the court faulted the “new Administration” for breaking “a his-

torical norm of a largely apolitical scientific research agency” and “weaponizing what 

should not be weaponized.”  App., infra, 51a-52a.  The court criticized the President’s 

DEI Order as “rudderless” and “set[ting] [DEI] up as some sort of boogeyman” for 

“partisan appointed public officials” to expunge.  Id. at 127a.  And the court charac-

terized the President’s Order on gender ideology as a “fiat” that induced “extensive 

discrimination against everyone whose lived experience of their sexuality is in any 

way different from the executive orthodoxy.”  Id. at 46a n.4.  The court described the 

NIH’s decision to terminate gender-identity grants as “a truly hold-my-beer-and-

watch-this moment.”  Id. at 129a.  And the court viewed “[t]he lack of any demonstra-

ble pushback” from agency staff as proof of “the tremendous bureaucratic pressure at 

play.”  Id. at 129a n.15.    

The district court further objected to NIH’s reliance on OMB guidance permit-

ting termination of grants that “no longer effectuate[] the program goals or agency 

priorities” because HHS had not yet adopted that guidance as its own.  App., infra, 

134a-137a (quoting 2 C.F.R. 200.340(a)(4)).  Nonetheless, the court did not dispute 

that the OMB guidance is incorporated by reference into all NIH grants.  Id. at 137a-
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138a.  Given its arbitrary-and-capricious holding, the court declined to resolve re-

spondents’ other statutory challenges to the terminations.  Id. at 139a. 

The government sought a stay from the court of appeals the next day, July 3. 

3. The court of appeals denied an administrative stay on July 4, 2025, 

promising a stay decision “as soon as practicable.”  App., infra, 35a, 38a.  The court 

noted that the government filed its “motion the day after the district court had en-

tered a promised memorandum reflecting its legal reasoning, and our denial of im-

mediate relief therefore is not based on the timing of relevant filings.”  Ibid.   

Two weeks later, on July 18, 2025, the court of appeals denied a stay.  App., 

infra, 1a-34a.  On jurisdiction, the court treated the district court’s vacatur of NIH’s 

guidance and the subsequent grant terminations as two separate declaratory judg-

ments.  Id. at 19a.  The court held that the government had waived any argument 

that the district court lacked jurisdiction to vacate the guidance.  Ibid.  In any event, 

the court held, “the district court clearly had jurisdiction to grant ‘prospective relief ’ 

that will govern ‘the rather complex ongoing relationships’ ” between the parties.  

Ibid. (quoting Bowen v. Massachusetts, 487 U.S. 879, 905 (1988)).  The court acknowl-

edged that the grant terminations posed “a closer question,” but thought that this 

case could proceed because the district court provided “declaratory relief that is una-

vailable in the Court of Federal Claims” and does not “depend on the terms or condi-

tions of any contract.”  Id. at 19a-20a.  The court of appeals distinguished California 

as limited to an order “to pay out past-due grant obligations.”  Id. a 21a (quoting 145 

S. Ct. at 968).  In the court’s view, the district court here had “simply declared that 

the Department unlawfully terminated certain grants” without relying on any par-

ticular grant terms.  Id. at 22a-23a. 

The court of appeals also rejected the government’s argument that NIH fund-
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ing allocations are committed to agency discretion by law.  App., infra, 24a-26a.  The 

court deemed this argument forfeited because the government had not specifically 

reiterated it in its district-court stay motion.  Id. at 24a-25a.  But the court of appeals 

went on to hold that “numerous statutory provisions” and an HHS regulation provide 

“ ‘judicially manageable standards’ ” for review.  Id. at 25a-26a (citation omitted). 

The court of appeals further held that the grant terminations were likely arbi-

trary and capricious.  App., infra, 26a-30a.  The court saw “no obvious error” in the 

district court’s conclusion that the NIH engaged in an unexplained “about-face” that 

“entirely ignored significant reliance interests.”  Id. at 27a-28a.   

The court of appeals concluded that the other factors disfavored a stay.  App., 

infra, 30a-34a.  The court acknowledged the government’s irreparable harm in paying  

unrecoverable grants.  Id. at 31a.  But the court reasoned that, because the challenged 

agency action was unlawful, the government had no interest in “the President’s abil-

ity to execute core Executive Branch policies.”  Id. at 30a.  The court found the gov-

ernment’s injury outweighed by respondents’ “non-monetary harms” from an “abrupt 

cutoff in funding.”  Id. at 31a-32a.  And the court held that the balance of equities 

supported a stay given the importance of “scientific and medical advancements” and 

the “substantial public interest” in agencies following the law.  Id. at 33a-34a. 

ARGUMENT 

Under Rule 23 of the Rules of this Court and the All Writs Act, 28 U.S.C. 1651, 

the Court may stay a final judgment entered by a federal district court.  See, e.g., 

Trump v. Wilcox, 145 S. Ct. 1415 (2025); Merrill v. Alabama, 141 S. Ct. 25 (2020).  To 

obtain a stay, an applicant must show a likelihood of success on the merits, a reason-

able probability of certiorari, and a likelihood of irreparable harm.  See Hollingsworth 

v. Perry, 558 U.S. 183, 190 (2010) (per curiam).  In “close cases,” “the Court will bal-

�$��������

Case: 25-1611     Document: 00118365429     Page: 55      Date Filed: 11/12/2025      Entry ID: 6764699



18 

 

ance the equities and weigh the relative harms.”  Ibid.  Those factors overwhelmingly 

support a stay here, not least because the lower courts are systematically ignoring a 

recent, controlling ruling of this Court that resolves those factors in the government’s 

favor.   

A. The Government Is Likely To Succeed On The Merits 

The same district that produced the California order has again asserted juris-

diction to order the government to continue paying unrecoverable grants contrary to 

the current Administration’s priorities.  That order is, if anything, even more legally 

flawed than the order that this Court stayed in California.  First, as this Court held 

in California, the Tucker Act likely precludes district-court jurisdiction over suits 

challenging grant terminations.  The district court flouted that decision, declaring 

“[t]he views of the dissenters” more “persuasive.”  App., infra, 232a.  But under our 

system of vertical stare decisis, the majority’s opinion controls.  Second, NIH grant 

decisions are committed to agency discretion by law and not reviewable under the 

APA.  Given limited research funding, Congress has appropriated lump sums for the 

NIH to award as it sees fit.  Third, the challenged decisions were not arbitrary or 

capricious.  Following the change in Administration, the NIH identified, explained, 

and pursued new funding priorities.  That is democracy at work, not, as the district 

court thought, proof of inappropriate “partisan[ship]”—let alone a permissible basis 

for setting agency action aside under the APA.  Id. at 127a.   

1. The district court lacked subject-matter jurisdiction to com-
pel the government to pay terminated grants 

The government is likely to succeed in showing that the district court lacked 

jurisdiction to order the government to pay out some $783 million in terminated 

grants, as this Court recognized in California, 145 S. Ct. at 968.  This Court’s renewed 
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intervention is essential to ensure that district courts stop asserting jurisdiction that 

they lack and that contract disputes over government grant terminations proceed 

where Congress said they belong: in the Court of Federal Claims.  See 28 U.S.C. 

1491(a)(1).   

a. California should have conclusively resolved this case.  There, as here, 

the Administration conducted a comprehensive internal review “to ‘ensure that De-

partment grants do not fund discriminatory practices—including in the form of DEI—

that are either contrary to law or to the Department’s policy objectives.’ ” Appl. at 6, 

California, supra (No. 24A910) (California Appl.) (citation omitted).  There, as here, 

the agency subsequently rescinded DEI-related grants that “no longer effectuate[d] 

the program goals or agency priorities”—an authority incorporated by reference into 

the grant contract.  Ibid. (quoting 2 C.F.R. 200.340(a)(4)).  There, as here, grant re-

cipients—all but one of whom is also a respondent here—sued, alleging that the grant 

terminations were arbitrary and capricious in violation of the APA.  Id. at 7.  There, 

as here, the district court ordered the government to continue to pay, holding that 

the Tucker Act did not preclude jurisdiction because the plaintiffs invoked federal 

statutes and regulations and did not style their action as one for money damages.  Id. 

at 9.  And there, as here, the First Circuit denied an administrative stay, promised 

further action “as soon as practicable,” and then sat on the case (here, for two weeks) 

before concluding that the APA authorized district-court jurisdiction.  Id. at 9-10 (ci-

tation omitted).    

In California, this Court issued a stay.  145 S. Ct. at 968.  As the Court ex-

plained, the District of Massachusetts had “enjoin[ed] the Government from termi-

nating various education-related grants” and “require[d] the Government to pay out 

past-due grant obligations and to continue paying grant obligations as they accrue.”  
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Ibid.  But the district court likely lacked jurisdiction because the APA’s waiver of 

sovereign immunity “does not extend to orders ‘to enforce a contractual obligation to 

pay money’ along the lines of what the District Court ordered.”  Ibid. (quoting Great-

West, 534 U.S. at 212).  Instead, such suits must be brought in the Court of Federal 

Claims, in which Congress vested “jurisdiction over suits based on ‘any express or 

implied contract with the United States.’ ”  Ibid. (quoting 28 U.S.C. 1491(a)(1)).   

That ruling reflects black-letter jurisdictional principles.  Given the federal 

government’s sovereign immunity, federal courts generally lack jurisdiction over 

“suits against the United States absent Congress’s express consent.”  United States 

v. Miller, 145 S. Ct. 839, 849 (2025). The APA provides a limited waiver of sovereign 

immunity for claims “seeking relief other than money damages.”  5 U.S.C. 702.  But 

the APA’s waiver “comes with an important carve-out”:  It does not apply “ ‘if any 

other statute that grants consent to suit expressly or impliedly forbids the relief 

which is sought.’ ”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 567 U.S. 209, 215 (2012) (quoting 5 U.S.C. 702).   

Thus, parties that seek funds that the government is allegedly obligated to pay 

by contract—including via grant agreements, which are a species of contract—must 

typically proceed under the Tucker Act, not the APA.  The Tucker Act provides that 

the “United States Court of Federal Claims shall have jurisdiction to render judgment 

upon any claim against the United States founded” on “any express or implied con-

tract with the United States.”  28 U.S.C. 1491(a).  The D.C. Circuit has thus “held 

that the Tucker Act ‘impliedly forbids’ ” bringing “contract actions” against “the gov-

ernment in a federal district court” under the APA.  Albrecht v. Committee on Emp. 

Benefits of the Fed. Reserve Emp. Benefits Sys., 357 F.3d 62, 67-68 (2004) (citation 

omitted).  California implicitly endorsed that principle, 145 S. Ct. at 968, and re-
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spondents do not dispute it, States C.A. Opp. 18-20; APHA C.A. Opp. 7-9.   

To determine which court has jurisdiction, the question is whether “an action 

is in ‘its essence’ contractual,” Perry Capital LLC v. Mnuchin, 864 F.3d 591, 618-619 

(2017) (citation omitted), cert. denied, 583 U.S. 1115 (D.C. Cir. 2018), which “depends 

both on the source of the rights upon which the plaintiff bases its claims, and upon 

the type of relief sought,” Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982).  

If a plaintiff’s claim rests on the notion that the government purportedly breached its 

contract and seeks to compel the government to pay sums due under the contract, 

that is a Tucker Act claim, not an APA claim.  See id. at 967-971. 

In California, those principles established that the respondents’ putative APA 

claim was just a disguised breach-of-contract claim that belonged in the Court of Fed-

eral Claims.  The Department of Education’s grant agreements had “the essential 

elements of a contract”—offer, acceptance, and consideration.  See Henke v. United 

States Dep’t of Commerce, 83 F.3d 1445, 1450-1451 (D.C. Cir. 1996).  And those grant 

agreements were “the source of the rights upon which” the respondents based their 

claims.  Megapulse, 672 F.2d at 968.  Without a grant agreement, the respondents 

would have had no right to payment in the first place.   

That contract-based right readily distinguishes Bowen v. Massachusetts, 487 

U.S. 879 (1988), because Bowen did not involve a contract claim at all, let alone the 

APA provision in 5 U.S.C. 702 precluding claims that are impliedly forbidden by an-

other statute.  See Great-West, 534 U.S. at 212 (noting that Bowen did not involve 

any “contractual obligation”).  Instead, Bowen involved two separate provisions: (1) 

part of 5 U.S.C. 702 precluding APA claims for “money damages,” and (2) part of 5 

U.S.C. 704 requiring “no other adequate remedy in a court” for an agency action to be 

subject to APA review.  Bowen held that a State’s APA claim for adjusted reimburse-
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ment rates under the Medicaid Act was not a “money damages” claim under 5 U.S.C. 

702 just because it might result in the payment of money.  487 U.S. at 891-901.  And 

Bowen added that a Tucker Act suit was not an alternative “adequate remedy” for 

the State’s Medicaid reimbursement-rate suit so as to preclude review under 5 U.S.C. 

704.  487 U.S. at 901-908.  Nothing in Bowen addresses the separate bar in 5 U.S.C. 

702 on suits “expressly or impliedly forbid[den]” by other statutes, which is presum-

ably why this Court cited Bowen approvingly in California before concluding that 

grant-termination suits like this one are disguised breach-of-contract claims that 

likely belong in the Court of Federal Claims.  145 S. Ct. at 968. 

b. California “squarely control[s]” this materially identical case.  Boyle, 

slip op. 1.  Here too, the district court relied on the APA’s waiver of sovereign immun-

ity to bar the government from terminating grant agreements.  App., infra, 150a, 

152a, 235a.  The court “set aside” specific grant terminations, id. at 150a, 152a (cap-

italization omitted), while recognizing that doing so would require the “forthwith  

* * *  disbursement of funds both appropriated by the Congress of the United States 

and allocated heretofore by the defendant agencies,” id. at 160a-161a.  In substance, 

that order compelled “specific performance of the grant agreements—a quintessen-

tially contractual remedy.”  Widakuswara v. Lake, No. 25-5144, 2025 WL 1288817, at 

*4 (D.C. Cir. May 3, 2025) (per curiam), reh’g granted and stay denied, 2025 WL 

1521355, at *1 (D.C. Cir. May 28, 2025) (en banc) (per curiam).  While California is 

an interim decision that is “not conclusive as to the merits,” it is still a precedent of 

this Court which “inform[s] how a court should exercise its equitable discretion in like 

cases.”  Boyle, slip op. 1.  Where a “case does not otherwise differ  * * *  in any perti-

nent respect,” lower courts must treat like cases alike.  Ibid.  Yet here, despite failing 

to meaningfully distinguish California, the district court denied a stay by re-upping 
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its earlier jurisdictional analysis without elaboration.  App., infra, 144a. 

The district court’s earlier analysis was extraordinarily candid in its disagree-

ment with this Court.  The district court declared this Court’s decision “not binding,” 

instead finding the First Circuit decision this Court effectively reversed “more com-

pelling.”  App., infra, 229a, 232a.  The district court then spent pages quoting the 

California dissents, deeming them “persuasive authority” for its decision.  Id. at 226a-

228a, 232a.  The district court declared that it “agree[d] with the Supreme Court 

dissenters”—a result the court acknowledged was “somewhat awkward.”  Id. at 221a.   

The district court also briefly endeavored to distinguish California as “some-

what different” on the ground that it involved only “ ‘sums awarded  * * *  in previously 

awarded discretionary grants.’ ”  App., infra, 228a (quoting Widakuswara, 2025 WL 

1288817, at *13 (Pillard, J., dissenting)).  But that cursory point is clearly incorrect.  

The district court’s order here also involves only previously awarded discretionary 

grants.  See id. at 149a n.1, 151a n.2 (describing the terminated grants which re-

spondents challenge).   

For its part, the court of appeals attempted to distinguish California by de-

scribing this Court’s decision as addressing only an order “to pay out past-due grant 

obligations.”  App., infra, 21a (quoting 145 S. Ct. at 968).  In fact, the order in Cali-

fornia “require[d] the Government to pay out past-due grant obligations and to con-

tinue paying obligations as they accrue.”  145 S. Ct. at 968 (emphasis added).  That 

forward- and backward-looking relief is identical to the order here, which declared 

the grant terminations to be “of no effect” and accordingly required the ongoing pay-

ment of funds “forthwith.”  App., infra, 150a, 160a-161a; see id. at 152a; cf. Commu-

nity Legal Servs. in E. Palo Alto v. United States Dep’t of Health & Human Serv., 135 

F.4th 852, 855 (9th Cir. 2025) (Bumatay & VanDyke, JJ., dissenting from the denial 
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of rehearing en banc) (California “cannot be distinguished on the ground that the 

Plaintiffs here instead seek forward-looking injunctive relief  * * *  rather than mon-

etary relief for past-due contractual breaches.”).   

The court of appeals also observed that the California respondents, unlike re-

spondents here, did not dispute that grants are contracts.  App., infra, 22a.  But this 

Court recognized that California involved “grants,” yet did not hesitate to character-

ize the claim as one “to enforce a contractual obligation to pay money.”  145 S. Ct. at 

968 (citation omitted).  Regardless, respondents’ grant agreements are plainly con-

tracts.  They reflect “offer, acceptance, consideration, mutuality of intent, and action 

by an official with authority to bind the government.”  Widakuswara, 2025 WL 

1288817, at *3; see Columbus Reg’l Hosp. v. United States, 990 F.3d 1330, 1338 (Fed. 

Cir. 2021) (“[F]ederal grant agreements [are] contracts when the standard conditions 

for a contract are satisfied, including that the federal entity agrees to be bound.”).  

The NIH offers federal funding to perform agreed-upon research subject to extensive 

terms and conditions.  A.R. 3924-3925.  And the grant “recipient indicates acceptance 

of an NIH award and its associated terms and conditions by drawing or requesting 

funds.”  A.R. 3984.  While respondents note that some authorities describe NIH 

grants and contracts separately, APHA C.A. Opp. 12, those labels have no bearing on 

whether respondents’ claims are founded “upon any express or implied contract with 

the United States” as required by the Tucker Act, 28 U.S.C. 1491(a)(1).   

The court of appeals also cast the claims in California as “depend[ing] on the 

terms and conditions of the grant awards,” while the district court here supposedly 

“neither examined any of the plaintiffs’ grant terms nor interpreted them in reaching 

its ruling.”  App., infra, 22a-23a (citing California Appl. at 16; Reply Br. at 9, Cali-

fornia, supra (No. 24A910) (California Reply Br.)).  But the claims in California de-
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pended on the grant contracts in the exact same way as the claims here:  “The ulti-

mate source of grantees’ asserted right to payment is the grant awards, not the grant-

making statutes or grant-termination regulations that respondents claim the govern-

ment violated.”  California Appl. at 16.  And “the relevant regulatory language,” in-

cluding the OMB guidance authorizing termination for grants that “no longer effec-

tuate[] the program goals or agency priorities,” 2 C.F.R. 200.340(a)(4), is incorporated 

into respondents’ contracts, “confirming the inescapably contractual nature of the 

dispute.”  California Reply Br. at 9.  Indeed, the district court here considered 

whether the OMB guidance gave the NIH the right to terminate respondents’ grants 

on the assumption that the guidance “has been incorporated into the terms and con-

ditions of the grantees’ awards”—a fact the court of appeals seemingly overlooked.  

App., infra, 137a.  This is a contract dispute through and through. 

c. The court of appeals’ other arguments for jurisdiction are unavailing.  In 

an effort to cast the relief here as non-contractual, the court of appeals sought to sever 

the district court’s vacatur of NIH’s internal grant-making guidance from its vacatur 

of the termination of respondents’ grants.  App., infra, 19a.  The court asserted that 

the government had waived any challenge to the former remedy, which, in the court’s 

view, “the district court clearly had jurisdiction to grant.”  Ibid.   

But those two remedies merge here.  The district court correctly limited relief 

“only to the parties before it” and focused only on the termination of existing grants.  

Id. at 140a (citing Trump v. CASA, Inc., 145 S. Ct. 2540, 2562 (2025)); see id. at 148a-

149a, 151a (addressing “Resulting Grant Terminations”).  The district court did not 

suggest that the agency would have to award DEI- and gender-identity grants to re-

spondents going forward—claims which would be lacking in both standing and ripe-

ness given the highly discretionary nature of NIH grant decisions.  See id. at 160a 
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(reserving claims related to notices of funding opportunities, i.e., future grants, for 

“further consideration”).  Indeed, the court bracketed claims that the government had 

unreasonably delayed issuing new grants for a separate “Phase Two” hearing that 

has yet to occur.  Id. at 42a, 207a-208a.  Ordering the government not to apply the 

guidance to respondents’ grants and ordering the government to reinstate those 

grants are thus effectively the same remedy:  To comply with those rulings, the gov-

ernment must perform the grant contracts instead of terminating them.  That claim 

belongs in the Court of Federal Claims, not the District of Massachusetts. 

The court of appeals also analogized this case to Bowen, asserting that re-

spondents, like the State in Bowen, simply seek “declaratory relief that is well within 

the scope of the APA.”  App., infra, 20a-21a.  But the same was true in California:  

The respondents “sought declaratory and injunctive relief to set aside the termination 

of the previously awarded grants.”  145 S. Ct. at 971 (Jackson, J., dissenting).  Re-

gardless, the critical difference in Bowen was that the State had no contractual claim 

to payment; they were thus not seeking to enforce contractual rights and their suit 

could not have been impliedly precluded by the Tucker Act provisions at issue here.  

Great-West, 534 U.S. at 212; see Middle E. Broad. Networks, Inc. v. United States, 

No. 25-5150, 2025 WL 1378735, at *3 (D.C. Cir. May 7, 2025) (en banc) (Katsas, J., 

dissenting).  If plaintiffs could evade the Tucker Act just by requesting declaratory 

relief, virtually any contract suit could be transmuted into an APA claim.  As the D.C. 

Circuit has observed, “[i]t is hard to conceive of a claim falling no matter how squarely 

within the Tucker Act which could not be urged to involve as well agency error subject 

to review under the APA.”  Megapulse, 672 F.2d at 967 n.34 (brackets and citation 

omitted); see Catholic Bishops, 770 F. Supp. 3d at 165 (“Sure, the [plaintiff ] seeks to 

set aside agency action.  But the agency action that it asks the Court to reverse is the 
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Government’s decision to cease a financial relationship with the [plaintiff ].  This is 

not standard injunctive fare.”). 

When claims like respondents’ are “[s]tripped of [their] equitable flair,” the “re-

quested relief seeks one thing:  * * *  [T]he Court to order the Government to stop 

withholding the money due” under their grant agreements.  Catholic Bishops, 770 F. 

Supp. 3d at 163.  “In even plainer English:  [They] want[] the Government to keep 

paying up.”  Ibid.  Such a claim for “the classic contractual remedy of specific perfor-

mance” “must be resolved by the Claims Court.”  Ibid. (citations omitted).  This Court 

has already resolved in a similar stay posture that such claims belong in the Court of 

Federal Claims.  This Court should not allow lower courts to continue to deny prelim-

inary relief by defying basic jurisdictional principles—and this Court’s authority. 

2. NIH grant decisions are committed to agency discretion by 
law 

Even if the district court had jurisdiction, the government’s decision to termi-

nate specific NIH grants is “committed to agency discretion by law” and not subject 

to APA review.  5 U.S.C. 701(a)(2). 

a. Consistent with the “ ‘basic presumption of judicial review,’ ” the APA 

“instructs reviewing courts to set aside agency action that is ‘arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.’ ”  Department of Com-

merce v. New York, 588 U.S. 752, 771 (2019) (quoting Abbott Labs. v. Gardner, 387 

U.S. 136, 140 (1967); then quoting 5 U.S.C. 706(2)(A)).  But that presumption comes 

with a key caveat:  The APA does not apply when agency action is “committed to 

agency discretion by law.”  5 U.S.C. 701(a)(2).  That exception applies when a “statute 

is drawn so that a court would have no meaningful standard against which to judge 

the agency’s exercise of discretion.”  Heckler v. Chaney, 470 U.S. 821, 830 (1985).   
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One paradigmatic decision “traditionally regarded as committed to agency dis-

cretion” is “[t]he allocation of funds from a lump-sum appropriation.”  Lincoln v. Vigil, 

508 U.S. 182, 192 (1993).  “After all, the very point of a lump-sum appropriation is to 

give an agency the capacity to adapt to changing circumstances and meet its statutory 

responsibilities in what it sees as the most effective or desirable way.”  Ibid.  Lump-

sum appropriations thus leave it to the agency to decide how “ ‘resources are best 

spent’ ” and “whether a particular program ‘best fits the agency’s overall policies.’  ”  

Id. at 193 (quoting Heckler, 470 U.S. at 831).  While Congress may set outer guard-

rails on “permissible statutory objectives,” courts have “no leave to intrude” so long 

as agencies adhere to those limits in allocating funding.  Ibid. 

This case falls in the heartland of that exception.  As explained, NIH grants 

come from lump-sum appropriations.  See p. 8, supra.  The only guidance the appro-

priations acts provide is that each national research institute must spend the money 

on its assigned topic, like “cancer” or “neurological disorders and stroke.”  E.g., 138 

Stat. 656.  That level of discretion makes sense given that the NIH receives five times 

as many proposals as it could possibly fund.  See p. 8, supra.  Congress did not decide 

for itself which studies on “dental and craniofacial diseases” warrant federal support, 

instead delegating that decision to the unreviewable discretion of the National Insti-

tute of Dental and Craniofacial Research.  138 Stat. 656.  “[T]he ‘agency is far better 

equipped than the courts to deal with the many variables involved in’ ” prioritizing 

competing scientific grant applications.  See Lincoln, 508 U.S. at 193 (quoting Heck-

ler, 470 U.S. at 831-832).   

b. The court of appeals disagreed, citing an HHS regulation and the “nu-

merous statutory provisions that direct NIH to prioritize or to consider certain re-

search objectives.”  App., infra, 25a-26a.  But Congress’s delineation of “permissible 
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statutory objectives” does not rescind an agency’s discretion to allocate lump-sum ap-

propriations.  Lincoln, 508 U.S. at 193.  “ ‘[T]o [the] extent’ ” the agency complies with 

those objectives, “§ 701(a)(2) gives the courts no leave to intrude.”  Ibid. (quoting 5 

U.S.C. 701(a)(2)) (first alteration in original).  Here, the district court notably did not 

find any deviation from Congress’s statutory objectives, so the NIH’s decisions about 

how to act within those objectives were the NIH’s alone.  App., infra, 139a-140a.  Re-

gardless, the cited statutes merely require the NIH to, e.g., disaggregate data by race, 

sex, and age and support “basic research” on “pathogens of pandemic concern.”  42 

U.S.C. 282(b)(4)(B); 42 U.S.C. 285f-5(b)(1).  And the cited regulation states that 

grants “may be terminated  * * *  for cause” without purporting to limit the agency’s 

discretion to terminate grants under other authorities, like 2 C.F.R. 200.340(a)(4), or 

suggesting that a violation of the agency’s priorities would not constitute “cause,” 45 

C.F.R. 75.372(a)(2).  Those provisions hardly obligate the NIH to fund studies on anti-

racism and intersectionality.   

The court of appeals also reasoned that the government forfeited its argument 

that lump-sum appropriations are committed to agency discretion by law by not ex-

pressly raising it in the district-court stay motion.  App., infra, 24a-25a.  But the 

district court had already considered and rejected the point, id. at 238a-239a, so the 

government’s stay motion incorporated by reference “the other reasons argued by De-

fendants” in previous briefs rather than relitigate rejected points, D. Ct. Stay Mot. 6.  

Regardless, the court of appeals “passed upon” the discretion question notwithstand-

ing its forfeiture concerns, making this Court’s ability to review clear.  United States 

v. Williams, 504 U.S. 36, 41 (1992); see App., infra, 25a-26a. 

3. The grant terminations were not arbitrary or capricious 

Even were APA review appropriate, the challenged grant terminations were 
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manifestly proper under settled APA precedents.   

a. Under the APA, courts set aside agency action that is “arbitrary, capri-

cious, an abuse of discretion or otherwise not in accordance with law.”  5 U.S.C. 

706(2)(A).  The arbitrary-and-capricious “standard is deferential.”  FCC v. Prome-

theus Radio Project, 592 U.S. 414, 423 (2021).  The court “ensures that the agency 

has acted within a zone of reasonableness,” taking care not to “substitute its own 

policy judgment for that of the agency.”  Ibid.  So long as the agency action “is rational, 

based on consideration of the relevant factors, and within the scope of the authority 

delegated to the agency by the statute,” the action will be upheld.  Motor Vehicle Mfrs. 

Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983).   

The grant terminations here fall well within that wide band of reasonableness.  

The Acting Secretary explained that DEI initiatives—which focus on specific 

groups—“are inconsistent with the Department’s policy of improving the health and 

well-being of all Americans.”  App., infra, 59a (emphasis added).  And the Acting NIH 

Director explained, “based on [his] expertise and experience,” that DEI and gender-

identities studies are “low-value and off-mission.”  Id. at 69a.  He added that the 

categories underlying DEI can be “artificial and non-scientific” and, at worst, may be 

“used to support unlawful discrimination on the basis of race and other protected 

characteristics.”  Ibid.  He further reasoned that gender-identity research—which 

targets a narrow slice of the population—does “nothing to enhance the health of many 

Americans” and ignores “biological realities.”  Ibid.   

Those decisions reflect quintessential policy judgments on hotly contested is-

sues that should not be subject to judicial second-guessing.  It is hardly irrational for 

agencies to recognize—as members of this Court have done—that paeans to “diver-

sity” often conceal invidious racial discrimination.  E.g., Students for Fair Admis-
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sions, Inc. v. President & Fellows of Harv. Coll., 600 U.S. 181, 257 (2023) (Thomas, 

J., concurring).  And transgender issues are “an evolving field” involving “fierce sci-

entific and policy debates.”  United States v. Skrmetti, 145 S. Ct. 1816, 1837 (2025).  

The Executive Branch reasonably took a side on those questions in line with the Pres-

ident’s policy pronouncements and clearly articulated disagreement with his prede-

cessor’s approach.  Exec. Order No. 14,151, § 1; Exec. Order No. 14,168, § 7. 

The NIH then implemented those democratically accountable policy decisions.  

Staff worked with grant recipients to excise impermissible grant terms wherever pos-

sible.  App., infra, 88a-89a.  But where the grant solely funded initiatives inconsistent 

with the agency’s stated priorities, the NIH sent the affected grant recipient a letter 

explaining why the NIH had chosen not to prioritize that research.  Id. at 85a-86a.  

For example, a researcher offering “[a] novel approach for equitable characterization 

of gender” received a letter informing her that her “award no longer effectuates 

agency priorities” because it was impermissibly “based on gender identity.”  Gov’t 

C.A. App. 414; see 25-cv-10814 D. Ct. Doc. 151, at 21.  Such “reasonabl[e] expla[na-

tions]” for the agency’s decision are exemplars of permissible agency decision-making.  

Prometheus Radio, 592 U.S. at 423. 

b. The district court’s principal objection was that the NIH never defined 

the term “DEI.”  App., infra, 125a-134a.  But there is no APA rule that agencies define 

every term in every internal guidance document, particularly when that guidance 

steers highly discretionary decisions over how to allocate limited agency resources.  

Thus, when another district court declared the President’s direction to terminate “eq-

uity-related” grants impermissibly vague, a court of appeals stayed that preliminary 

injunction on appeal.  National Ass’n of Diversity Officers in Higher Educ. v. Trump, 

767 F. Supp. 3d 243, 277-280 (D. Md. 2025), stay granted, No. 25-1189 (4th Cir. Mar. 

�$��������

Case: 25-1611     Document: 00118365429     Page: 69      Date Filed: 11/12/2025      Entry ID: 6764699



32 

 

14, 2025).  When the government provides “selective subsidies” which frequently rely 

on subjective criteria, perfect “clarity” “is not always feasible.”  National Endowment 

for the Arts v. Finley, 524 U.S. 569, 589 (1998). 

 Here, the NIH’s guidance described the Administration’s general priorities on 

research funding and instructed implementation on a grant-by-grant basis.  App., 

infra, 69a-70a, 88a-90a, 104a-114a.  As the record reflects, NIH staff then used their 

“scientific background” and knowledge of “their programs” to identify problematic 

grants.  Id. at 65a n.8.  If any grantee felt that her grant was miscategorized, the 

termination notice explained how to pursue an administrative appeal.  Id. at 86a.   

In any event, it is hardly a mystery that grants on topics like “structural racism 

and discrimination” and “daily diar[ies]” for “bisexual+ young adults” involve DEI 

and fall within the category of grants that the Administration views as highly prob-

lematic for a litany of policy reasons.  25-cv-10814 D. Ct. Doc. 151, at 5, 41 (capitali-

zation omitted).  The President’s January 20 Executive Order on DEI repudiated the 

prior Administration’s order that spent pages delineating the kinds of policies that 

the current Administration rejects.  See Exec. Order 13,985.  Agency guidance docu-

ments do not need to come with glossaries just to avoid APA invalidation.   

The district court also cast aspersions on having “partisan appointed public 

officials” help draft termination letters and identify grants inconsistent with the Ad-

ministration’s priorities.  App., infra, 127a.  The court accused political appointees of 

“force-fe[eding] unworkable ‘policy’ ” to the NIH and insinuated that there was some-

thing nefarious about employees of what the court labeled the “so-called Department 

of Government Efficiency” being copied on emails.  Id. at 71a, 101a-102a, 125a.  The 

court then dismissed NIH’s explanation for the grant terminations because it struck 

the court as “look[ing] more like a political statement than reasoning about the 
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grants.”  Id. at 199a.   

But courts may not set aside agency action under the APA just “because it 

might have been influenced by political considerations or prompted by an Admin-

istration’s priorities.”  Department of Commerce, 588 U.S. at 781.  “Under our Consti-

tution, the ‘executive Power’—all of it—is ‘vested in a President.’ ” Seila Law LLC v. 

CFPB, 591 U.S. 197, 203 (2020) (citations omitted).  That politically accountable offi-

cials would shift an agency’s priorities after a change in administration to reflect the 

new President’s policy priorities is a feature, not a bug, of democracy.  And that a 

district court would consider shifting policy preferences or the involvement of political 

appointees as near-dispositive proof of an APA violation is grounds for reversal, not 

vindication. 

Additionally, the district court criticized the NIH’s use of “boilerplate lan-

guage” in termination letters.  App., infra, 89a, 91a, 129a.  The California respond-

ents made the same objection.  Opp. at 1, 8, 31, California, supra (No. 24A910).  But 

that is  a reason to uphold the agency’s decision under the APA, not to reject it, be-

cause it underscores that the agency properly treated like cases alike.  See National 

Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005) (“Un-

explained inconsistency is, at most, a reason for holding an interpretation to be an 

arbitrary and capricious change from agency practice under the Administrative Pro-

cedure Act.”).  The APA does not perversely require agencies to fiddle with verbiage 

when they implement a uniform policy globally on an even-handed basis.   

For its part, the court of appeals opined that the government insufficiently 

considered grantees’ reliance interests—a point to which the district court devoted 

two sentences.  App., infra, 27a-29a, 133a.  But the NIH invited grantees to request 

transition funds “to support an orderly phaseout of the project,” mitigating any reli-
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ance concerns.  E.g., Gov’t C.A. App. 367.  Moreover, the terms of the contracts do not 

support any claim of valid reliance interests.  The grant contracts authorize termina-

tion when “an award no longer effectuates the program goals or agency priorities.”  2 

C.F.R. 200.340(a)(4).  Grantees can hardly claim unfair surprise when the new Ad-

ministration took a different view of the NIH’s priorities. 

At bottom, the district court disagreed with the Administration’s view that fed-

eral science funding should not support DEI or gender ideology  and accused “[t]he 

new Administration” of “weaponizing what should not be weaponized.”  App., infra, 

52a.  But the district court politicized what should not be politicized: the Judiciary.  

When courts criticize executive-branch officials for “their haste to appease the Exec-

utive,” id. at 140a, and dismiss the President’s goal of “ ‘making America great’ ” as a 

“guise,” id. at 53a (citation omitted), they impermissibly “substitute [their] own policy 

judgment for that of the agency.”  Prometheus Radio, 592 U.S. at 423.   

B. The Other Factors Support A Stay 

In deciding whether to grant emergency relief, this Court also considers 

whether the underlying issues warrant its review, whether the applicant likely faces 

irreparable harm, and, in close cases, the balance of the equities.  See Hollingsworth, 

558 U.S. at 190.  Those factors overwhelmingly support relief here.   

1. The issues raised by this case warrant this Court’s review 

The district court’s order directs the NIH to continue paying $783 million in 

federal grants that are undisputedly counter to the Administration’s priorities.  This 

Court has already intervened to stay a materially identical order, California, 145 S. 

Ct. at 968, and the same course is even more warranted here given the district court’s 

brazen refusal to follow controlling Supreme Court precedent. 

The need for this Court’s intervention is especially acute given lower courts’ 
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ongoing disagreement over the proper venue for grant-termination suits.  Notwith-

standing this Court’s guidance in California, the circuits are “divided” over when 

grant-termination suits belong in the Court of Federal Claims.  Order at 3, New York 

v. United States Dep’t of Educ., No. 25-1424 (2d Cir. June 20, 2025).  The Fourth 

Circuit has held that, when—as here—the Executive terminates grants “awarded by 

federal executive agencies to specific grantees from a generalized fund,” challenges to 

that termination belong in the Court of Federal Claims.  Sustainability Inst., 2025 

WL 1587100, at *2.  A D.C. Circuit panel reached a similar conclusion, though the en 

banc court disagreed over four judges’ dissent.  Widakuswara, 2025 WL 1288817, at 

*4; see Widakuswara, 2025 WL 1521355, at *1; id. at *2 & n.* (Katsas, J., joined by 

Henderson, Rao & Walker, JJ., dissenting in part).  Following California, numerous 

district courts have also held that they lack jurisdiction.  See p. 5, n.2, supra.   

By contrast, the First Circuit joined the Second and Ninth Circuits in allowing 

funding-termination suits to proceed in district court—with the Ninth Circuit deny-

ing en banc review at an early stage of the case over ten judges’ dissent.  App., infra, 

23a-24a; Order at 3, New York, supra; Community Legal Servs. in E. Palo Alto v. 

United States Dep’t of Health & Human Servs., 137 F.4th 932, 937-939; Community 

Legal Servs., 135 F.4th at 852-855 (Bumatay & VanDyke, JJ., joined by Callahan, 

Ikuta, Bennett, R. Nelson, Bade, Collins, Lee & Bress, JJ., dissenting from the denial 

of rehearing en banc).  Numerous district courts have asserted jurisdiction in similar 

cases, relying on tenuous or nonexistent distinctions of California.  See p. 4 n.1, su-

pra.  For example, one district court ordered the EPA to resume $180 million in “cli-

mate justice” grants on the dubious theory that California does not apply to claims 

seeking declaratory relief.  Green & Healthy, 2025 WL 1697463, at *3, *14.  Another 

court ordered the government to restore $2.8 billion in climate funding, characteriz-
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ing plaintiffs as seeking “equitable relief” in the form of “reinstatement of their grants 

and the recovery of specific money”—even though that was the exact remedy sought 

in California.  Climate United, 2025 WL 1131412, at *1, *11.  And a third court or-

dered HHS to resume 23 States’ share of $11 billion in COVID grants only by dis-

missing California as a “cursory” “three-page stay order.”  Colorado, 2025 WL 

1426226, at  *9, *24. 

As the en banc D.C. Circuit has observed, the jurisdictional question is an “im-

portant issue” that has been “recurren[t]” in recent months.  Widakuswara, 2025 WL 

1521355, at *1.  Likewise, the lower courts’ holdings that grant terminations based 

on new policy priorities are reviewable and arbitrary and capricious reflect an imper-

missible intrusion into executive-branch policy-making that warrant this Court’s in-

tervention.  See, e.g., Heckler v. Lopez, 463 U.S. 1328, 1329 (1983) (Rehnquist, J., in 

chambers) (stay of order requiring Secretary of Health and Human Services “imme-

diately to reinstate benefits to the applicants”).  Moreover, this Court’s review is 

clearly and urgently needed to stop lower courts from continuing to defy this Court’s 

California decision. 

2. The district court’s order irreparably harms the government  

As the court of appeals correctly acknowledged, the district court’s order irrep-

arably harms the government by obligating it to disburse grant funds that it may 

never recover.  App., infra, 31a.  The government has a strong interest in safeguard-

ing the public fisc.  See Mathews v. Eldridge, 424 U.S. 319, 348 (1976).  In California, 

this Court thus found irreparable harm where the government risked paying millions 

in grants and “[n]o grantee ‘promised to return withdrawn funds should its grant 

termination be reinstated.’ ”  145 S. Ct. at 969.  Respondents likewise make no such 

promise here.  App., infra, 31a.  While the States identify tools by which the govern-
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ment could attempt to claw back “improperly paid” funds, States C.A. Opp. 27, re-

spondents would presumably argue that any funds issued while the district court’s 

order remains in effect were proper and not recoverable.  The high likelihood that 

respondents will continue to drain hundreds of millions of dollars from the Treasury 

absent a stay establishes clear irreparable harm.   

Beyond that fiscal burden, the district court’s order “improperly intrudes on a 

coordinate branch of the Government and prevents the Government from enforcing 

its policies.”  CASA, 145 S. Ct. at 2561 (cleaned up).  The decisions below force the 

Administration to continue supporting research projects that are clearly antithetical 

to its policies and the deeply held values of countless Americans.  That alone “is 

enough to justify interim relief.”  Ibid.   

3. The balance of the equities strongly favors the government 

The balance of the equities also supports a stay.  Respondents’ claims for ter-

minated grant funds are monetary, contractual disputes that they may take up later 

in the Court of Federal Claims without any cognizable irreparable harm.  See pp. 18-

27, supra.  The government, by contrast, has an overriding interest in ensuring that 

discretionary funding decisions align with the President’s priorities. 

The court of appeals deemed respondents’ asserted injuries “non-monetary” be-

cause an “abrupt cutoff in funding” might permanently disrupt research and research 

careers.  App., infra, 31a-32a.  But most of the respondents—which include 16 

States—plainly “have the financial wherewithal to keep their programs running.”  

See California, 145 S. Ct. at 969.  For those who do not, the government may author-

ize additional funds “to support an orderly phaseout of the project,” including “to sup-

port patient safety and animal welfare.”  Gov’t C.A. App. 367. 

The court of appeals largely collapsed the public-interest factor with the mer-
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its, asserting that “there is a substantial public interest ‘in having governmental 

agencies abide by the federal laws that govern their existence and operations.’ ”  App., 

infra, 33a (quoting League of Women Voters of the U.S. v. Newby, 838 F.3d 1, 12 (D.C. 

Cir. 2016)).  But, as explained, the grant terminations were entirely lawful and, in 

any event, not properly challenged here.  See pp. 18-34, supra.   

The court of appeals also invoked the importance of “funding for ‘urgent public 

health issues’ ” and “the scientific and medical advancements of the United States.”   

App., infra, 33a-34a.  But the Administration has determined that the terminated 

projects, covering topics from intersectionality to puberty in transgender teens, do not 

meaningfully advance public health.  That is a policy determination for the Executive 

Branch, not the Judicial Branch.  Moreover, federal science funding is inherently fi-

nite.  A stay would not end scientific research in America; it would allow the NIH to 

reallocate funds to projects that better align with current priorities and that, in the 

Administration’s view, actually advance public health.  Courts are ill-equipped to sec-

ond-guess the NIH’s judgment about which scientific research best serves the Amer-

ican people.  See Lincoln, 508 U.S. at 193. 

C. This Court Should Issue An Administrative Stay 

The Solicitor General respectfully requests that this Court grant an adminis-

trative stay while it considers this application.  The district court orally directed the 

government to reinstate respondents’ grants over a month ago.  App., infra, 159a-

160a.  Yet the court waited over two weeks to issue a reasoned written decision, and 

the court of appeals took two weeks after that to deny a stay.  Meanwhile, the gov-

ernment has been compelled to restore $783 million of grant money for respondents 

to draw down—taxpayer money that the government may well never see again.  Each 

day the district court’s order remains in place, respondents can continue to liquidate 
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that money from the Treasury.  Given that this Court has already addressed the ju-

risdictional question here in a decision the district court openly defied, an adminis-

trative stay is warranted. 

CONCLUSION 

This Court should stay the district court’s preliminary injunction.  In addition, 

the Solicitor General respectfully requests an immediate administrative stay of the 

district court’s order pending the Court’s consideration of this application. 

Respectfully submitted. 

D. JOHN SAUER 
   Solicitor General  

JULY 2025  
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(1) 

In the Supreme Court of the United States 
 

─────────── 
 

No. 25A103 
 

NATIONAL INSTITUTES OF HEALTH, ET AL., APPLICANTS 
 

v.  
 

AMERICAN PUBLIC HEALTH ASSOCIATION, ET AL. 
 
 

─────────── 
 
 

ROBERT F. KENNEDY, JR., ET AL., APPLICANTS 
 

v.  
 

COMMONWEALTH OF MASSACHUSETTS, ET AL. 
 
 

─────────── 
 

REPLY IN SUPPORT OF APPLICATION FOR A STAY 
 

─────────── 

“Th[is] application is squarely controlled by” the Court’s stay ruling in Depart-

ment of Education v. California, 145 S. Ct. 966 (2025) (per curiam).  Trump v. Boyle, 

No. 25A11 (July 23, 2025), slip op. 1.  When the government terminates millions of 

dollars in discretionary grants founded on contracts and is sued to force their resump-

tion, that suit belongs in the Court of Federal Claims, not district court, because only 

the former court has jurisdiction over most contract claims against the government.  

This Court in California stayed an order from the United States District Court for 

the District of Massachusetts that would have forced the Department of Education to 

pay out $65 million in grants related to diversity, equity, and inclusion (DEI) that the 

agency terminated as contrary to the Administration’s priorities.  When most of the 
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same respondents brought the same claims to force a different agency—the National 

Institutes of Health (NIH)—to resume $783 million in grants that were terminated 

for the same reasons, the District of Massachusetts should have followed this Court’s 

precedent.  Instead, the court disavowed California, embraced the dissents, hewed to 

arguments this Court rejected, and again exercised jurisdiction that it lacked to force 

the government to pay out millions of dollars in discretionary grants antithetical to 

the Administration’s policy objectives.  Respondents, for their part, have no real an-

swers to California; they too just repackage the California dissenters’ arguments.   

This case differs from California only in being even more manifestly cert- 

worthy.  The lower courts are commandeering the Executive into continuing grant 

payments based on precedent-defying Administrative Procedure Act (APA) rationales 

that would independently warrant review.  Meanwhile, lower courts have responded 

to California by openly disagreeing with that decision and each other, creating a 3-1 

circuit split and sowing lower-court chaos in the dozens of cases raising this issue.  

This Court should not countenance this ongoing defiance of its decisions.  The Court 

should grant a stay because this case—like many others—“does not  * * *  differ from 

[California] in any pertinent respect.”  Boyle, slip op. 1. 

A. The Government Is Likely To Succeed On The Merits 

Three independent flaws in the lower courts’ opinions make the government 

likely to succeed on the merits and would each warrant review:  (1) The district court’s 

exercise of jurisdiction over these grant-termination claims flouts the Tucker Act and 

defies California; (2) the district court transgressed the APA’s bar on review of agen-

cies’ discretionary decisions to reallocate lump-sum appropriations; and (3) the dis-

trict court’s finding of APA violations contravenes bedrock APA precepts and ignores 

that the NIH’s decision to terminate grants inconsistent with Administration priori-
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ties was reasonable and reasonably explained. 

1. The Tucker Act precludes jurisdiction  

California controls this stay application.  The essence of respondents’ claim is 

that the government should not have terminated their grant agreements and must 

continue performing those contracts.  That is a contractual dispute which Congress 

channeled to the Court of Federal Claims, not an APA suit for district courts.  Appl. 

18-27. 

a. Respondents barely address the lower courts’ defiance of California, 

which the States—many of whom were California respondents—relegate to page 30.  

In both cases, plaintiffs brought APA claims alleging that across-the-board cuts to 

DEI-related grants were arbitrary and capricious.  Appl. 19.  There too, the States 

purported to “challenge a programmatic decision” based on “statutes and regulations, 

not contracts,” and sought “equitable relief,” not money damages.  Opp. at 22, 25, 

California, 145 S. Ct. 966 (24A910) (California Opp.); cf. States Opp. 22-23, 25-27; 

APHA Opp. 22-25.  Yet this Court held that those were disguised breach-of-contract 

claims that belonged in the Court of Federal Claims.  California, 145 S. Ct. at 968. 

Respondents say that California turned on “the terms and conditions of each 

individual grant award,” citing the First Circuit’s characterization of that case.  

States Opp. 30 (quoting California v. United States Dep’t of Educ., 132 F.4th 92, 96-

97 (2025)); accord APHA Opp. 24.  But just as here, the California district court did 

not “examine[] any of the plaintiffs’ grant terms nor interpret[] them.”  APHA Opp. 

24 (quoting Appl. App. 22a); see California v. United States Dep’t of Educ., 769 F. 

Supp. 3d 72 (D. Mass. 2025).  In both cases, the grant terms gave respondents a right 

to payment, and they allowed the government to terminate grants that “no longer 

effectuate[] the program goals or agency priorities” via Office of Management and 
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Budget guidance incorporated into every contract.  2 C.F.R. 200.340(a)(4); Appl. 24-

25.  And in both cases, that contract term was the basis for the contested termination, 

making clear that the crux of the dispute was whether the government breached the 

grant contracts.    

Respondents emphasize (States Opp. 31; APHA Opp. 19-22) that the California 

district court awarded injunctive relief, while the district court here awarded declar-

atory relief.  That distinction is meritless.  Respondents offer no principled reason 

why declaratory claims would escape the Tucker Act’s jurisdictional bar when, under 

California, injunctive claims do not.  Both are “quintessentially equitable remed[ies]” 

(APHA Opp. 14) that are generally unavailable in the Court of Federal Claims.  See 

North Star Alaska v. United States, 9 F.3d 1430, 1432 (9th Cir. 1993) (en banc) (per 

curiam).  If plaintiffs could evade the Tucker Act by asking district courts to declare 

their rights under a contract, every contractual dispute could be reformulated as an 

APA suit, contrary to Congress’s jurisdiction-channeling scheme.  Appl. 26-27.   

The similarities were not lost on the district court, which recognized that Cal-

ifornia “may be an indicator of how the Supreme Court might someday view the mer-

its” but declared that decision “not binding on this Court.”  Appl. App. 229a.  That 

was erroneous.  This Court’s interim orders “squarely control[]” lower courts when 

faced with materially identical facts.  Boyle, slip op. 1.  The district court’s refusal to 

follow California and grant a stay should be dispositive. 

b. Respondents portray (States Opp. 22-23; APHA Opp. 2, 20 n.3) the dis-

trict court as issuing two distinct orders—one vacating the NIH’s guidance, and one 

vacating the grant terminations.  They assert that the government challenges only 

the latter and that the district court could vacate the guidance even if it lacked juris-

diction to vacate the grant terminations.  But the government seeks a stay of the 
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district court’s judgments in full, because the two are inseparable here.  Appl. 25-26.   

The entire point of respondents’ attack on the guidance is to get back their 

terminated grants.  Without the termination of their own funding, respondents would 

lack standing to challenge the guidance documents in the first place.  Each set of 

respondents thus brings a single arbitrary-and-capricious claim attacking the NIH’s 

guidance and the grant terminations as a package because the guidance led to the 

termination of their grants (or their instrumentalities’ or members’).  25-cv-10814 

Am. Compl. ¶¶ 225-233; 25-cv-10787 Compl. ¶¶ 196-215.  Private respondents as-

serted that the grant terminations and the guidance underlying those terminations 

were arbitrary and capricious “[f]or the same reasons.”  25-cv-10787 Compl. ¶ 215.  

And the States sought an order “holding unlawful and setting aside the Challenged 

Directives,” i.e., the guidance, “and enjoining any action taken to enforce or imple-

ment the Challenged Directives,” i.e., the grant terminations.  25-cv-10814 Am. 

Compl. ¶ 233.  Before California, the States did not even challenge the guidance.  

Their original arbitrary-and-capricious claim was limited “to termination of the Ter-

minated Grants.”  25-cv-10814 Compl. ¶ 234.  The States added their artfully pleaded 

attack on the NIH’s guidance only after California issued (the same day they filed 

their original complaint).   

Even if the district court’s remedy applies prospectively to future grant appli-

cations, States Opp. 22-23, the core of this suit is contractual, and the judgments 

should be stayed in full.  In California, the States likewise insisted that they were 

also “seeking prospective relief ,” to no avail.  California Opp. at 26 n.3; accord id. at 

25, 27.  Respondents’ effort to plead around the Tucker Act should fail here too. 

c. Rather than engage with California, respondents largely defend the dis-

trict court’s exercise of jurisdiction over their grant-terminations claims under court-
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of-appeals precedent.  Those contentions are meritless, and the cited lower-court prec-

edents support the government, not respondents.   

The parties start from common ground:  With exceptions not relevant here, the 

Tucker Act impliedly precludes district-court jurisdiction over contract suits against 

the United States.  Appl. 20-21; States Opp. 24; APHA Opp. 20.  The key question is 

whether the action is in essence contractual, which “depends both on the source of 

the rights upon which the plaintiff bases its claims, and upon the type of relief 

sought.”  Appl. 21 (quoting Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 

1982)); accord States Opp. 24; APHA Opp. 22.   

Here, the “source of rights upon which the plaintiff bases its claims” is the 

grant contract.  Megapulse, 672 F.2d at 968.  Without the contracts, respondents 

would have no right to payment in the first place.  When “[t]he right to the[] payments 

is created in the first instance by the contract,” that is a contract claim that belongs 

in the Court of Federal Claims.  Spectrum Leasing Corp. v. United States, 764 F.2d 

891, 894 (D.C. Cir. 1985).  Parties cannot evade that jurisdictional requirement by 

claiming that the government’s breach of contract violated the “procedural require-

ments” of another statute, like the APA, ibid., particularly when, as here, the basis 

for termination was spelled out in the contract.  See pp. 3-4, supra. 

Respondents counter that the “source of their rights is  * * *  the APA’s guar-

antee of freedom from arbitrary and capricious agency decisionmaking.”  States Opp. 

25-26; accord APHA Opp. 25.  But “a plaintiff may not avoid the jurisdictional bar  

* * *  merely by alleging violations of regulatory or statutory provisions rather than 

breach of contract”; the jurisdictional inquiry instead depends on the “essential as-

pects” of the claim.  Ingersoll-Rand Co. v. United States, 780 F.2d 74, 77-78 (D.C. Cir. 

1985).  Otherwise, every plaintiff could evade the Tucker Act by insisting that the 
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government arbitrarily breached its contract in violation of the APA.  See Megapulse, 

672 F.2d at 967 n.34.   

The States worry (Opp. 26) about nullifying the APA’s application to “grant[s] 

of money.” 5 U.S.C. 551(11)(A).  But not every grant is accompanied by a contract 

covered by the Tucker Act—for example, when the government offers money without 

enforceable conditions.  When plaintiffs seek “to enforce a contractual obligation to 

pay money” though, jurisdiction lies in the Court of Federal Claims.  California, 145 

S. Ct. at 968 (citation omitted).  

Respondents note (States Opp. 26-28; APHA Opp. 20, 22-24) that they, like the 

State in Bowen v. Massachusetts, 487 U.S. 879 (1988), seek declaratory relief author-

ized by the APA, not money damages.  But Bowen involved neither a contract claim 

nor the APA’s bar on suits impliedly forbidden by another statute.  Appl. 21-22, 26.  

Plaintiffs cannot “sidestep” jurisdictional preclusion “merely by avoiding a request 

for damages.”  Ingersoll-Rand, 780 F.2d at 79.  The key inquiry is “the essence” of the 

claim, and when that essence “is a request for specific performance of the original 

contract,” that request belongs in the Court of Federal Claims however pleaded.  Ibid. 

The States assert (Opp. 28-29) that their “complex, ongoing relationship” with 

the federal government makes this “a quintessential APA suit” like Bowen.  But in a 

huge number of contract claims, the parties have an ongoing relationship, and those 

claims still belong in the Court of Federal Claims.  Ingersoll-Rand, 780 F.2d at 80.  

Even if the court must review an agency’s decision, contract claims are fundamentally 

not “quintessential APA suit[s].”  

The States bemoan (Opp. 29-30) the creation of “an intolerable jurisdictional 

void” whereby no court could “prospectively reinstate grants.”  But the idea that a 

particular form of relief would not be available against the United States should be 
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neither surprising nor intolerable.  The APA retains the United States’ sovereign im-

munity for relief that Congress impliedly precluded elsewhere to “prevent[] plaintiffs 

from exploiting the APA’s waiver to evade limitations on suit contained in other stat-

utes.”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 

U.S. 209, 215 (2012).  One such limitation is in the Tucker Act, which allows money 

damages but “foreclose[s] specific performance of government contracts.”  Spectrum, 

764 F.2d at 893 n.2 (quoting H.R. Rep. No. 1656, 94th Cong., 2d Sess. 12-13 (1976)).  

Plaintiffs’ inability to compel specific performance is an inherent feature of Congress’s 

design for contract claims generally, not a license to resort to the APA. 

Respondents raise (States Opp. 30; APHA Opp. 29) the specter of discrimina-

tory government contract terminations and assert that it would be intolerable if no 

court could enjoin such action.  But the reason why the government breached a con-

tract does not alter whether a dispute is contractual.  If the government refused to 

pay $25,000 owed to a construction contractor, that contractual dispute would obvi-

ously belong in the Court of Federal Claims regardless of the reason for the breach.  

Discrimination might give the contractor a winning equal-protection claim, but it 

would not change the fundamentally contractual nature of the dispute.   

d. Private respondents, but not the States, question (Opp. 25-30) whether 

NIH grant agreements are contracts.  The lower courts did not embrace that argu-

ment for good reason.  NIH grant agreements entitle recipients to “request[]” awarded 

funds “from the designated [Department of Health and Human Services (HHS)] pay-

ment system” in exchange for conducting research pursuant to detailed “terms and 

conditions” which “are binding on the recipient.”  Administrative Record 3982, 3984.  

That is a textbook contract. 

Private respondents invoke (Opp. 26-28) irrelevant Federal Circuit and Court 
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of Federal Claims cases looking to agency practice to inform whether plaintiffs have 

“implied-in-fact contract[s]” with the government.  E.g., Hanlin v. United States, 316 

F.3d 1325, 1328 (Fed. Cir. 2003); Adia Holdings, Inc. v. United States, 170 Fed. Cl. 

296, 300 (2024). Respondents have express, not implied, contracts with the NIH—the 

notices of award. 

Private respondents assert (Opp. 28-29) that the grant agreements are not 

backed by adequate consideration because they did not directly benefit the govern-

ment.  But “consideration[] turns on the conditions attached to [the] grants.”  Colum-

bus Regional Hosp. v. United States, 990 F.3d 1330, 1340 (Fed. Cir. 2021).  When the 

grant agreement “impose[s] a variety of duties on” the grantee—as is plainly true 

here—adequate consideration exists.  Ibid.  California treated materially identical 

DEI-related grants as contracts, 145 S. Ct. at 968; they remain contracts here too.   

2. The grant terminations were committed to agency discretion  

Even if the Tucker Act did not foreclose jurisdiction, the NIH’s decisions about 

how to allocate lump-sum appropriations to grantees are “committed to agency dis-

cretion by law” and not reviewable under the APA.  5 U.S.C. 701(a)(2); Appl. 27-29. 

The States claim (Opp. 33) that lump-sum appropriations are generally subject 

to arbitrary-and-capricious review.  This Court has held otherwise:  “The allocation 

of funds from a lump-sum appropriation is  * * *  traditionally regarded as committed 

to agency discretion” and “is accordingly unreviewable under § 701(a)(2).”  Lincoln v. 

Vigil,  508 U.S. 182, 192-193 (1993); Appl. 28.  The States’ cited court-of-appeals cases 

(Opp. 33) do not involve lump-sum appropriations and are thus beside the point.   

Private respondents at least acknowledge (Opp. 35-38) Lincoln’s rule, but they 

claim that various statutes and an HHS regulation make the agency’s discretion re-

viewable here.  But “as long as the agency allocates funds from a lump-sum appropri-
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ation to meet permissible statutory objectives,  * * *  the decision to allocate funds ‘is 

committed to agency discretion by law.’ ”  Lincoln, 508 U.S. at 193 (quoting 5 U.S.C. 

701(a)(2)).  Respondents’ own authority confirms this:  “Lincoln stands for the princi-

ple that once that initial level of judicial review is passed,” i.e., that the agency com-

plied with statutory objectives, “the specific execution by the agency to meet those 

objectives may still be left entirely within its discretion.”  Raymond Proffitt Found. v. 

U.S. Army Corps of Engineers, 343 F.3d 199, 208 (3d Cir. 2003) (cited at APHA Opp. 

38).  While respondents’ contrary-to-law claims remain pending in district court, this 

appeal proceeds on the assumption that the NIH complied with all statutory objec-

tives.  Appl. App. 139a.  The NIH’s discretionary allocation of lump-sum appropria-

tions within those bounds is not subject to arbitrary-and-capricious review.   

Respondents also claim (States Opp. 32; APHA Opp. 34-35) that the govern-

ment forfeited this argument by not re-raising it in the district-court stay motion.  

But respondents do not dispute that the government raised it when litigating the 

merits in district court.  Regardless, the First Circuit passed upon this argument, so 

it is preserved for this Court’s review.  Appl. 29. 

3. The grant terminations were not arbitrary or capricious 

Even if they were reviewable, the grant terminations pass muster under the 

APA.  The Administration has clearly articulated its opposition to supporting DEI 

and gender ideology, and the NIH realigned its grants with those priorities and rea-

sonably explained that it was doing so.  Appl. 29-31.  By definition, agency decision-

making is “prompted by an Administration’s priorities.”  Department of Commerce v. 

New York, 588 U.S. 752, 781 (2019); Appl. 33.  The district court opined otherwise, 

but respondents do not defend the court’s openly political disagreements, Appl. 14-

15, 32-34, and the States distance (Opp. 17 n.10) themselves from the court’s baseless 
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accusation of race and sex discrimination.1   

Respondents instead demand (States Opp. 34; APHA Opp. 31-32) “data” and 

“empirical” support for the Administration’s opposition to DEI.  But “the APA imposes 

no general obligation on agencies to conduct or commission their own empirical or 

statistical studies.”  FCC v. Prometheus Radio Project, 592 U.S. 414, 423 (2021).  Re-

gardless, it is unclear what empirical support respondents would have the govern-

ment offer to demonstrate, e.g., that DEI does not “expand our knowledge of living 

systems.”  APHA Opp. 31 (quoting Appl. App. 130a). 

Respondents echo (States Opp. 34-35; APHA Opp. 32) the district court’s criti-

cism of the guidance documents’ failure to explicitly define DEI.  Respondents ignore 

case law holding that grant criteria need not define terms with exacting precision.  

Appl. 31-32.  And respondents themselves seem to know what DEI is.  E.g., Cal. Gov’t 

Operations, Diversity, Equity and Inclusion, https://perma.cc/JR3N-YR82; APHA, 

Equity Diversity & Inclusion Survey (Oct. 2021), https://perma.cc/3UFG-JTPE.  They 

clearly recognize (States Opp. 35) that DEI encompasses inquiries into “structural 

racism and discrimination.”  And they do not dispute that intersectionality, “anti-
 

1  After the government filed its application, the district court announced that 
it intends to press forward with its race- and sex-discrimination theory even if this 
Court grants a stay on the Tucker Act argument and even though no party has ad-
vanced such a claim.  App., infra, 5a-6a; see generally 25-cv-10787 Compl.; 25-cv-
10814 Am. Compl.  The district court stated that, “as a court of equity,” it “surely  
* * *  retains jurisdiction” to enjoin discrimination.  App., infra, 5a.  The court thus 
announced its plan to “immediately  * * *  convene a hearing” to “impose an injunction 
that’s not only prospective” but would order the NIH to “reevaluate[]” “a subset” of 
grants “forthwith  * * *  without regard to racial or gender issues of any sort, to see 
whether those grants, as a scientific matter, are not appropriate to go forward.”  Id. 
at 6a.  In addition to violating the party-presentation rule, see United States v. 
Sineneng-Smith, 590 U.S. 371, 375-376 (2020), such an injunction would be plainly 
improper.  Respondents have attempted (States Opp. 31; APHA Opp. 19-22) to dis-
tinguish California on the ground that that case involved an injunction while this 
case involves declaratory relief.  If this Court stays the district court’s declaratory 
relief on jurisdictional grounds, it would be highly inappropriate for the court to turn 
around and immediately issue a materially similar injunction. 
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racist healing,” and “Buddhism and HIV stigma in Thailand” all qualify.  Appl. 11.  

Instead, they point (States Opp. 34-35) to a small sample of studies with less facially 

DEI-related titles and assert a scientific basis for a study involving “daily diar[ies] 

for bisexual+ young adults” while feigning confusion over why that grant was termi-

nated.  To the extent that respondents contend that individual grants were misclas-

sified, they can ask the agency to review that decision, see Pet. App. 86a, not pursue 

a blunderbuss arbitrary-and-capricious challenge to every grant termination. 

Further, respondents’ retail-level broadsides about what certain studies have 

to do with DEI are deeply misleading.  Their study of “how aging is affected by HIV” 

(APHA Opp. 18) is titled “Structural Racism and Discrimination in Older Men’s 

Health Inequities.”  25-cv-10787 D. Ct. Doc. 38-33 ¶ 11 (Apr. 25, 2025).  Their descrip-

tion of “equip[ping] peers with the tools to respond effectively and compassionately to 

disclosures of sexual violence” (APHA Opp. 18) omits that the study was limited to 

“SGM [sexual and gender minority]-specific sexual violence.”  25-cv-10787 D. Ct. Doc. 

38-34 ¶ 11 (Apr. 25, 2025).   

Many of the highlighted grants were funded through a racially discriminatory 

process that the current Administration abhors.  For example, the States’ grant on 

“Bacterial and Molecular Determinants of Mycobacterial Impermeability” (Opp. 10 

n.4, 34-35) came through a program with an explicit racial preference for “Blacks or 

African Americans, Hispanics or Latinos, American Indians or Alaska Natives, Na-

tive Hawaiians, and other Pacific Islanders,” i.e., not whites or Asians.  NIH, NIAID 

Research Opportunities for New and “At-Risk” Investigators to Promote Workforce Di-

versity, https://perma.cc/S83S-H23T; see NIH RePORT, Bacterial and Molecular De-

terminants of Mycobacterial Impermeability, https://bit.ly/5R01AI179080-02 (show-

ing funding via “PAR-22-241,” this diversity program).  Numerous other cited studies 
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were funded via similarly discriminatory programs.2  And one of the named respond-

ents described having her department chair certify that she was “dedicated to a ca-

reer that champions and fosters DEI” to apply for the previous Administration’s di-

versity grants.  E.g., 25-cv-10787 D. Ct. Doc. 38-21 ¶15.b (Apr. 25, 2025).  The NIH 

reasonably identified such grants resulting from a racially discriminatory application 

process as incompatible with Administration priorities. 

Respondents also attack (States Opp. 36; APHA Opp. 32-33) the process by 

which individual grants were identified for termination.  That focus on individual 
 

2  E.g., NIH, Ruth L. Kirschstein National Research Service Award (NRSA) In-
dividual Predoctoral Fellowship to Promote Diversity in Health-Related Research, 
https://perma.cc/U3CW-ESQR (PA-21-052) (same racial preference for grants on “Ex-
ploration of Unique Neurobehavioral Profile of Sequential Opioid-Stimulant Polysub-
stance Use Disorders” (States Opp. 10 n.3, 34) and “Understanding the Role of Coiled-
Coil Domains in Regulating Liquid-Liquid Phase Separation of Protein Assemblies in 
Cell Division” (APHA Opp. 3)); NIH, NCI Cancer Moonshot Scholars Diversity Pro-
gram, https://perma.cc/A4YP-JSF4 (RFA-CA-22-050) (same for grant on “Evaluating 
Centralizing Interventions to Address Low Adherence to Lung Cancer Screening Fol-
low-up in Decentralized Settings” (APHA Opp. 18)); NIH, Research Supplements to 
Promote Diversity in Health-Related Research, https://perma.cc/BP5N-KH4K (PA-21-
071) (same for grant on “Understanding Biological and Lifestyle Contributions to Alz-
heimer’s Disease Pathology and Clinical Profiles in Black Women” (States Opp. 11 
n.6)); NIH, NIDCD Research Opportunities for New Investigators to Promote Work-
force Diversity, https://perma.cc/W8XD-KQ9E (RFA-DC-23-001) (same for grant on 
“family language planning and language acquisition among deaf and hard of hearing 
children” (APHA Opp. 10)); NIH, Maximizing Opportunities for Scientific and Aca-
demic Independent Careers (MOSAIC) Postdoctoral Career Transition Award to Pro-
mote Diversity, https://perma.cc/K3QE-CXM6 (PA-21-271) (similar for grants on 
“Identifying Unique Biological Factors as Potential Targets to Mitigate Colorectal 
Cancer Health Disparities in Native Hawaiians” (States Opp. 11 n.7), “Alzheimer’s 
Disease and Related Dementia Neuropathologies and Exposures to Traffic Pollution 
Mixtures” (APHA Opp. 3), “An Adaptive Framework to Synthesize and Reconfigure 
Bacterial Viruses (Phages) to Counter Antibiotic Resistance” (ibid.), “Delineating the 
Role of the Homocysteine-Folate-Thymidylate Synthase Axis and Uracil Accumula-
tion in African American Prostate Tumors” (APHA Opp. 10), and “Molecular Under-
standing of Maternal Humoral Responses to Pregnancy” (APHA Opp. 18)); NIH, 
Providing Research Education Experiences to Enhance Diversity in the Next Genera-
tion of Substance Use and Addiction Scientists, https://perma.cc/2U8T-F2EZ (PAR-
20-236) (same for grant on “Preparing Indigenous Scientists to Lead Innovative Sub-
stance Use Research” (States Opp. 11 n.8)).  Other highlighted grants, like the States’ 
“Rapid Response for Pandemics” example (Opp. 10 n.5), supported COVID-19 re-
search that the NIH has deprioritized.    
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terminations, despite respondents’ claim to challenge a “centralized policy decision” 

(States Opp. 36), confirms that this is a contract dispute for the Court of Federal 

Claims.  See pp. 3-9, supra.  While embracing the district court’s findings elsewhere, 

respondents run away from the court’s finding that the NIH’s chief grants official 

testified “[c]onsistent with the Administrative Record” that NIH staff were to use 

their “scientific background” and knowledge of their programs “to identify DEI activ-

ities.”  Appl. App. 65a n.8.  Respondents’ main objection (APHA Opp. 32-33) is that 

“individuals outside of NIH” (i.e., government officials at NIH’s parent agency, HHS) 

helped identify disqualified grants.  But respondents identify no rule of administra-

tive law that prevents agencies from working together to carry out shared goals, par-

ticularly when the NIH Director reports to the HHS Secretary.  42 U.S.C. 282. 

Finally, respondents claim (States Opp. 36-37; APHA Opp. 31, 33-34) that the 

NIH gave inadequate weight to reliance interests.  But the NIH invited respondents 

to request transition funding for an orderly wind-down.  Appl. 33-34.  While respond-

ents dismiss such funding as inadequate, agencies need only take “serious reliance 

interests  * * *  into account,” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 

(2009), not mitigate every harm.  Regardless, the grant contracts enshrine the NIH’s 

authority to terminate awards that “no longer effectuate[] the program goals or 

agency priorities.”  2 C.F.R. 200.340(a)(4).  Though previous administrations may not 

have exercised that authority, States Opp. 37, any reliance would be objectively un-

reasonable given the contracts’ clear terms.  Appl. 34.  Such clear and explicit “dis-

claimers are surely pertinent in considering the strength of any reliance interests.”  

See DHS v. Regents of the Univ. of Cal., 591 U.S. 1, 31 (2020). 

B. The Remaining Factors Support A Stay 

Certworthiness.  Certworthiness is obvious:  The Tucker Act question impli-
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cates (at least) tens of billions of dollars, the circuits are split 3-1, and dozens of dis-

trict courts have reached conflicting results.  And the APA questions reflect a trend 

of district-court intrusion on executive-branch decision-making, with this case alone 

implicating $783 million in grant money that lower-court orders are forcing the Ex-

ecutive Branch to continue disbursing over the Administration’s strong policy objec-

tions.  Appl. 34-36.  The States claim (Opp. 40) that the split may resolve itself, while 

private respondents implausibly dismiss (Opp. 39) the split as fact-bound.  But the 

Second Circuit has acknowledged the split, the en banc D.C. Circuit has recognized 

the question’s “recurren[t]” “important[ce],” and ten Ninth Circuit judges have called 

out for review.  Widakuswara v. Lake, No. 25-5144, 2025 WL 1521355, at *1 (D.C. 

Cir. May 28, 2025) (en banc) (per curiam); see Appl. 35.  Moreover, lower-court defi-

ance of interim orders itself warrants intervention, as recent decisions confirm.  

Boyle, slip op. 1; DHS v. D.V.D., No. 24A1153, 2025 WL 1832186 (July 3, 2025).   

Irreparable Harm.  The States ignore the First Circuit’s conclusion (Appl. 

App. 31a) that the government has irreparable harm because it will be forced to pay 

unrecoverable grants.  Respondents dismiss (States Opp. 31, 37; APHA Opp. 17) that 

harm as not “quantif[iable]” and note that they can only withdraw funds for “specific 

project-related costs.”  But respondents have ongoing access to $783 million in federal 

funds that they have every incentive to draw down and never return.  That is the 

same harm this Court accepted in California, 145 S. Ct. at 969.  Appl. 36-37. 

The States point (Opp. 37-38) to contractual and regulatory terms allowing the 

government to recoup “unallowable” payments.  But they do not explain why those 

provisions would apply to grants whose termination a district court vacated, and they 

conspicuously have not “promised to return withdrawn funds should [the] grant ter-

mination[s] be reinstated.”  California, 145 S. Ct. at 969 (citation omitted). 
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The government is also irreparably harmed by the blockade of a key executive-

branch priority.  Appl. 37 (citing Trump v. CASA, Inc., 145 S. Ct. 2540, 2561 (2025)).  

Respondents claim (States Opp. 38; APHA Opp. 17-18) that CASA’s irreparable-harm 

analysis is limited to universal injunctions.  But an “improper intrusion by a federal 

court into the workings of a coordinate branch of Government” is an irreparable 

harm.  INS v. Legalization Assistance Project of L.A. Cnty. Fed’n of Labor, 510 U.S. 

1301, 1306 (1993) (O’Connor, J., in chambers); cf. Maryland v. King, 567 U.S. 1301, 

1303 (2012) (Roberts, C.J., in chambers) (“[A]ny time a State is enjoined by a court 

from effectuating statutes enacted by representatives of its people, it suffers a form 

of irreparable injury.”) (citation omitted). 

Balance of the Equities.  Respondents’ asserted harms do not outweigh the 

government’s paramount interest in overseeing the Executive Branch.  Appl. 37-38.  

Respondents and their amici present the loss of federal funding as a cataclysm for 

American science.  The States in California offered similar rhetoric about the devas-

tation of “programs vital to the education of our youth. ”  California Opp. at 40.  Yet 

this Court recognized that those assertions did not refute the need for a stay.  145 S. 

Ct. at 969.  Those respondents could seek any funds to which they were legally enti-

tled in the Court of Federal Claims.  Ibid.  And any harms from terminating programs 

in the meantime was “self-imposed” because the States could use their own money to 

keep the programs running.  Ibid. (citation omitted).  

Despite also being respondents in California, the States assert (Opp. 31-32, 39) 

that they now suddenly lack money to plug the gap.  Accord APHA Opp. 16-17.  That 

defies credulity.  California collected $86 billion in revenue this year, from personal 

income taxes alone.  Cal. State Controller’s Office, April 2025 California Personal 

Income Tax Daily Revenue Tracker, https://perma.cc/VZF7-C6XR.  While California 

�$��������

Case: 25-1611     Document: 00118365429     Page: 95      Date Filed: 11/12/2025      Entry ID: 6764699



17 

 

might prefer that the federal government pay for research at its state universities, 

California’s choice to shutter research rather than keep the lights on while litigating 

in the Court of Federal Claims is just that—a choice.  As for private respondents, 

their highlighted examples (APHA Opp. 17) include affidavits stating that research-

ers are using “reserve funding to make up the difference,” 25-cv-10787 D. Ct. Doc. 38-

33 ¶ 23 (Apr. 25, 2025), or have received “short-term funding” from their university, 

25-cv-10787 D. Ct. Doc. 38-34 ¶ 25 (Apr. 25, 2025).  And some named respondents 

work at institutions like Harvard and the University of Michigan, with 11-figure en-

dowments.  See 25-cv-10787 Compl. ¶¶ 15-16.  Any interim injury is self-inflicted. 

Respondents’ focus on public health also ignores that NIH research funding is 

finite.  Money not spent on respondents’ DEI-related research can be reallocated to 

projects that, in the Administration’s view, advance public health.  Appl. 38.  The 

NIH denies 80% of grant applications; the public does not have any inherent interest 

in having one study funded over another.  Which studies best serve the public is a 

discretionary decision Congress reserved to the NIH. 

In any event, private respondents mischaracterize (Opp. 15) this factor as “the 

most crucial.”  This Court considers the equities only in “close cases.”  Hollingsworth 

v. Perry, 558 U.S. 183, 190 (2010) (per curiam).  Given the on-point decision in Cali-

fornia, this case is not close.  The district court flouted vertical stare decisis by follow-

ing this Court’s dissenters over the majority.  Appl. App. 221a.  That alone should 

warrant a swift rebuke. 

*   *   *   *   * 

For the foregoing reasons and those stated in the government’s application, the 

Court should stay the district court’s judgments.   

Respectfully submitted. 
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  1 advance of the trial, just a little bit later than the 

  2 August 4th date we proposed.

  3 THE COURT:  That's the order.  You proposed it. 

  4 You're held to it.

  5 All right.  There's one other aspect of this that 

  6 I need to speak to, and again I speak only because I 

  7 think it's helpful.

  8 The, um, defendant public officials, quite 

  9 properly, as they have every right, have made 

 10 applications for an emergency stay to the Supreme Court 

 11 of the United States.  I am not going to speak to it or 

 12 make any arguments with respect to it at all.  But that 

 13 fact, um, raises in my mind a possible outcome that I 

 14 consider I ought make an indicative ruling with respect 

 15 to, and it has to do with this matter of discrimination.

 16 The -- I've read the Solicitor General's brief and 

 17 I understand that the plaintiffs will get a chance to 

 18 oppose.  I've said my say with respect to those matters 

 19 and have nothing further to say.

 20 I just can conceive of really three possible 

 21 outcomes to the application for a stay and they are 

 22 these.

 23 One, the stay may be denied.  If it's denied, what 

 24 we've done here this afternoon of course -- this 

 25 morning, governs the further proceedings in the further 

26
3a
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  1 aspect of this case.

  2 Two, the stay may be granted but without, um, 

  3 specificity as to the grounds on which the, um, Supreme 

  4 Court is acting.  As I read the Solicitor General's 

  5 brief, he raises two arguments.  One, he raises the 

  6 Tucker Act argument, it's a respectable argument, though 

  7 I've rejected it, as has the Court of Appeals.  But he 

  8 also raises an argument that these matters are committed 

  9 to agency discretion and, um, the DOGE -- I'll call them 

 10 the "DOGE directives," are within agency discretion.  

 11 Well wanting and believing it was in the interests 

 12 of the parties to get a prompt resolution, I purposely 

 13 have focused my actions on serving up to the Court of 

 14 Appeals what I've called a "clean APA," um, "based 

 15 determination," and indeed I've entered a partial final 

 16 judgment under the appropriate civil rule.

 17 In addition to this Phase 2, I have made it clear 

 18 on the record, in a conclusory way, that I have found 

 19 that the DOGE directives, um, direct racial, gender, 

 20 and, um, what I call "LGBTQ discrimination."  I have not 

 21 entered any, um, equitable decision, and indeed as the 

 22 footnote to this Court's comprehensive written opinion 

 23 indicates, in light of decisions of the Supreme Court, I 

 24 now include that it would be improvident for me to do so 

 25 as to LGBTQ discrimination, though discrimination there 
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  1 was.  But as to racial and sexist discrimination, I 

  2 intend, and I've intended throughout, to enter a 

  3 prospective injunction against the public officials from 

  4 prospectively engaging in any such discrimination.  

  5 I have thought that such -- and I think that's 

  6 clear on the record, I'm simply reiterating it, and I'm 

  7 at work now in, um, writing up the factual basis for 

  8 entering such an injunction and considering the language 

  9 that I will use in fashioning such an injunction.

 10 In the unlikely event that the Supreme Court 

 11 indicates that there is a stay -- and this is what I 

 12 have not thought through and I take the opportunity now 

 13 to explain it, so that -- so that everyone understands.  

 14 I don't want to be in a position, and I don't want to be 

 15 seen to be in a position of, um, in any way disregarding 

 16 or getting around an order of the Supreme Court of the 

 17 United States.  That -- I would never do that.

 18 So I guess what I'm saying is that if the Supreme 

 19 Court enters a stay and the stay is reasonably limited 

 20 to the Tucker Act issue, surely this Court then retains 

 21 jurisdiction, as a court of equity, which the Court of 

 22 Federal Claims is not, to address the discrimination, 

 23 which this Court has unequivocally found.  

 24 If -- so now I'm saying that were that to be the 

 25 way it plays out before the Supreme Court, I will 
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  1 immediately convene -- because we can't wait on my 

  2 written decision, I will convene a hearing and I will 

  3 impose an injunction that's not only prospective, but 

  4 would say -- and it would be a subset of the grants to 

  5 which the, um -- well what I have called the "DOGE 

  6 directives," which I've declared invalid and have no 

  7 force and effect, a subset of those, which in this 

  8 Court's mind evidence the racial and gender 

  9 discrimination, um, and I will enjoin -- forthwith in 

 10 this wise, I will instruct the officials and the Cabinet 

 11 Secretary that those grants are to be reevaluated at 

 12 once forthwith, um, without regard to racial or gender 

 13 issues of any sort, to see whether those grants, as a 

 14 scientific matter, are not appropriate to go forward.  

 15 It shouldn't take long, because of course the scientists 

 16 have already reviewed these grants and allocated the 

 17 funds and such that the grants may go forward.

 18 To reiterate.  If there's no stay, I will get to 

 19 this discrimination business with a prospective 

 20 injunction in the ordinary course, and we have our, um, 

 21 framework to proceed on Phase 2.  If there is a "blanket 

 22 stay" or anything that fairly can be construed as a 

 23 "blanket stay," all orders in this case are suspended 

 24 until that stay is lifted.  And the only thing left 

 25 appropriately for this Court is to, um, file, as the 
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  1 Rules of Civil Procedure require, its written findings 

  2 of racial, gender, and I can still find LGBTQ 

  3 discrimination, though I've decided it would be 

  4 improvident to enter an order, that I'm going to go 

  5 ahead with anyway.  Only if the Tucker Act is stayed but 

  6 the issue of whether it's committed to agency discretion 

  7 is not stayed, fairly read, would I have the need 

  8 promptly to enter an injunction, since my written 

  9 opinion presumes this Court has subject matter 

 10 jurisdiction over the APA claim.

 11 Questions as to what I just said.  And we'll go 

 12 around.  

 13 Any questions?  

 14 MS. DIRKS:  None from the state plaintiffs, your 

 15 Honor.

 16 THE COURT:  APHA?  

 17 MS. SCHLOSSBERG:  No, your Honor.

 18 THE COURT:  Questions, Mr. Hobbs?

 19 MR. HOBBS:  Your Honor, it's not a question, but 

 20 we do have a comment on the discrimination -- 

 21 THE COURT:  Well feel free, but you'll understand 

 22 I'm not arguing it, I simply am trying to explain the 

 23 Court's position.  But I will hear you, sir.

 24 MR. HOBBS:  Yeah.  No, I understand the Court's 

 25 position, I just think it's important for the defendants 
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  1 to note, um, that since the plaintiffs never asserted 

  2 discrimination claims, we've never had an opportunity to 

  3 be heard on the discrimination claims.  And so at the 

  4 very least, we would seek an opportunity to submit, um, 

  5 briefing on why we think the Court doesn't have 

  6 jurisdiction to, um, issue any rulings or injunctions 

  7 related to the discrimination claims.

  8 THE COURT:  Then I urge you to file such briefs, 

  9 because I -- assuming no stay, which is what I'm 

 10 assuming, I'm working on it right now.  So the sooner I 

 11 get your views on that, the better it will be.  For me 

 12 it's palpable and the Court must deal with it.  But of 

 13 course I will entertain your briefs.

 14 MR. HOBBS:  Understood, your Honor.  Thank you.

 15 THE COURT:  Thank you.  

 16 All right, it's good to see you all.  We'll stand 

 17 in recess.  

 18 (Ends, 11:50 a.m.)   

 19

 20

 21

 22

 23

 24

 25
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April 21, 2025 
 
Dr. Matthew Memoli 
Acting Director 
National Institutes of Health (NIH) 
9000 Rockville Pike 
Bethesda, Maryland 20892 
  
Subject: Appeal of Early NIH Termination Notice for 1U19AI171110-01, QCRG Pandemic 
Response Program 
  
Dear Dr. Memoli, 
  
On behalf of Dr. Nevan J. Krogan, Ph.D. and the University of California San Francisco (UCSF), 
we want to thank the NIH for the tremendous amount of support for the UCSF research mission 
and the subject research project.  UCSF shares the NIH mission to improve the health of Americans, 
extend life, and reduce illness by conducting research to develop new therapeutic approaches with 
panviral activity that target SARS-CoV-2 and other viral families of pandemic potential. 
  
In accordance with the 2024 Policy Statement 8.7[1], we are writing to exercise our first level 
appeal rights to request a review in response to the Termination Notice issued March 24, 2025, for 
FAIN#  U19AI171110.  This  request  is  submitted  within  the  30-day  timeframe  to  request  a  
review.[2] 
  
We acknowledge the notice of termination which includes the following statement:  The end of the 
pandemic provides cause to terminate COVID-related grant funds. These grant funds were issued 
for a limited purpose: to ameliorate the effects of the pandemic. Now that the pandemic is over, the 
grant funds are no longer necessary 
  
We respectfully object to the subject grant termination on the grounds that: 
 
The reasoning that the AViDD program’s fundamental scientific and public health objectives no 
longer align with the agency’s priorities. Specifically, we dispute the conclusions that: 
 
1. The end of the COVID-19 pandemic reduces the importance of developing antiviral drugs for 
future pandemic threats. 
2. The initial purpose of the award is no longer necessary or compatible with NIH program goals.  
3. No corrective action or scope modification could be implemented to realign the project with 
current agency priorities. 
  
While the AViDD program was established in response to the COVID-19 pandemic, it was clear 
from the outset that its scope included leveraging insights from coronaviruses to advance research 
on other viruses with pandemic potential. A critical aspect of this preparedness was to create 
enduring infrastructure and capabilities, ensuring our nation is equipped to handle future threats. 
  
Alignment with Enduring NIH and HHS Priorities: 
We support the restructuring of the Department of Health and Human Services (HHS) to enhance 
disease prevention efforts and are committed to collaborating with the current administration to 
align on shared goals. The termination letter implies a shift in NIH priorities without indicating the 
nature of the change, although we assume that public health remains a top priority. The AViDD 
program’s core objectives are to be ready to respond to emerging public health threats, and our 
center’s established infrastructure and pipeline are well-suited to meet this challenge. 
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Corrective or Adaptive Actions Are Possible: 
Although the termination letter states that “no corrective action is possible,” we respectfully assert 
our ability to revise our Specific Aims or timeline to align with any changes in agency priorities. If 
NIH aims to modify the AViDD program to exclude activities related to SARS-CoV-2 specifically, 
the scope can be adjusted to focus on variants resistant to current therapies, underscoring the need 
for improved drugs. This can be done without halting work on relevant projects and NIH precedent 
supports scope revisions over terminations when program evolution occurs. 
  
Impact on Scientific Progress and National Capabilities: 
Over the past three years, this project has achieved significant milestones, leading to the discovery 
and  development  of  multiple  drug-like  candidates  poised  for  pre-clinical  development  and  
subsequent  clinical  trials.  Premature  termination  risks  losing  all  this  progress,  wasting  the  
substantial monetary investment NIH has already made in these programs, and undermining the 
broader NIH mission to ensure the nation is prepared to treat or prevent future outbreaks. 
  
Facts supporting our request: 
The QCRG AViDD Center spans ~50 research labs across 13 institutions (8 within the US, 5 
international) under the leadership of Director Dr. Nevan Krogan. Almost 200 lab-based scientists 
and researchers are associated with this award. The five QCRG projects (listed below) are heavily 
supported by nine technology cores. As an integrated unit, they work together to carry forward the 
Center’s vision and enable development of the following projects: 
Project 1: Targeting Viral RNA Using a Sequence Programmable Small Molecule-Oligonucleotide 
Conjugate 
Project  2:  Developing  Antivirals  Targeting  Proteases  and  Polymerases  of  Coronaviruses,  
Picornaviruses and Bunyavirales 
Project 3: Targeting Viroporins and Coronavirus Envelope (E) and Membrane (M) Protein 
Project 4: Development of Novel Antivirals Targeting Viral RNA Methylation 
Project 5: Inhibiting Viral Macrodomains Using Structure-Based Design 
  
From the five projects, four research areas have progressed to IND-enabling studies, focusing on 
inhibitors targeting the viral proteins Major Protease (Mpro), Envelope (E), Membrane (M), and 
Macrodomain (Mac1). In the context of COVID-19, Mpro is a key enzyme critical for viral 
replication. Current treatments, such as Paxlovid (approved in the US) and Ensitrelvir (approved in 
Japan), both target Mpro. However, the compounds developed by QCRG are more potent and 
demonstrate efficacy against SARS-CoV-2 variants that are resistant to current therapies and are 
also efficacious against MERS. 
  
The SARS-CoV-2 Mac1 is a novel target due to the macrodomain's role in helping the virus evade 
the host immune response, making it an important focus for therapeutic development not only for 
COVID-19 but also for other viruses of pandemic potential such as Chikungunya. This first-in-
class inhibitor boasts an excellent pharmacokinetic and pharmacodynamic profile, with no observed 
human off-target effects. We are poised to explore how this could be used as part of a drug cocktail 
with the Mpro inhibitor. 
  
QCRG's pipeline of verified drug-like antiviral molecules also includes potent inhibitors targeting 
the envelope (E) and membrane (M) proteins. The QCRG program also has a project focused on 
developing therapies that target the viral RNA itself, which has the potential to be highly efficient 
in suppressing viral infection and, if successful, would allow researchers to program the therapy 
for any newly emerging virus. 
  
As of March 31st, all 9 AViDD centers have published a total of 228 scientific papers in <3 years. 
QCRG AViDD has published 60 papers (~1/4th of all scientific publications) as evidence of our 
tremendous scientific output. Despite all this progress, our AViDD Center scientists now lack the 
means to advance these projects to completion, preventing their transition to pharmaceutical 
partners  for  clinical  trials.  This  lamentable  circumstance  not  only  underscores  the  potential  
squandering  of  many  millions  in  taxpayer  funds  but  also  portends  a  critical  deficit  in  the  
development of urgently needed antiviral medications. 
  
This request includes supporting documents, as follows: 
1. A copy of the adverse determination (termination letter) 
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2. Revised Notice of Award 
3. Letter from Scientific Advisory Board Chair supporting this appeal 
4. Total amount in dispute 
  
Based on the proposed realignment of NIH priorities mentioned in the termination letter, we 
suggest advancing our most promising projects as follows: 
Project 1: Targeting Viral RNA Using a Sequence Programmable Small Molecule-Oligonucleotide 
Conjugate (no change in scope) 
Project 2: Developing Antivirals Targeting Proteases of MERS-CoV and SARS-CoV resistant to 
current treatments (focus on commercially validated Protease target, elimination of the Polymerase 
sub-project) 
Project 3: Targeting Coronavirus Membrane (M) Protein (focus on Membrane protein, elimination 
of Envelope protein sub-project,) 
Project 5: Inhibiting Viral Macrodomains Using Structure-Based Design (no change in scope) 
  
Projects eliminated: 
Project 2: Developing Antivirals Targeting Polymerases  
Project 3: Targeting Viroporins and Coronavirus Envelope (E) Protein  
Project 4: Development of Novel Antivirals Targeting Viral RNA Methylation  
 
Request for Review: 
  
We respectfully request the opportunity to discuss possible alternatives to termination, including 
project modification or scope adjustment, which may better reflect current agency direction while 
preserving the value and intent of this significant federal investment. For the reasons outlined in 
our appeal here, we request that the NIH reconsider the termination of Grant Award U19AI171110. 
We remain committed to working in partnership with NIH to align our efforts with national public 
health goals and scientific priorities. 
  
Please do not hesitate to contact me at Nevan.Krogan@ucsf.edu should you need any further 
information or clarification. We respectfully request that NIH reconsider its decision to terminate 
this award and provide a fair opportunity to demonstrate our commitment to the project's success. 
We appreciate NIH’s support of UCSF’s research programs and look forward to a favorable 
response.  
  
Sincerely, 
  
 
 
Nevan J. Krogan, Ph.D. 
Professor & QBI Director 

 
 
 
Winona Ward 
Assistant Vice Chancellor 
Office of Sponsored Research  
 
Attachments 
Cc: 
Dr. Harold Collard, UCSF Vice Chancellor of Research 
Dr. Kathy Giacomini, Ph.D., Dean of the School of Pharmacy 

 
[1]https://grants.nih.gov/grants/policy/nihgps/HTML5/section_8/8.7_grant_appeals_procedures.
htm 
[2] https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200#200.342 and 42 CFR 
50.406(a) 
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Costs resulting from financial obligations incurred after termination are not allowable. [7] 
Nothing in this notice excuses either NIH or you from complying with the closeout obligations  
imposed by 2 C.F.R. §§ 75.381-75.390. NIH will provide any information required by the 
Federal Funding Accountability and Transparency Act or the Office of Management and

Budget’s regulations to USAspending.gov.[8]
Administrative Appeal

You may object and provide information and documentation challenging this termination .[9] 
NIH has established a first-level grant appeal procedure that must be exhausted before you

may file an appeal with the Departmental Appeals Board.[10]
You must submit a request for such review to Dr. Matt Memoli no later than 30 days after the  
written notification of the determination is received, except that if you show good cause why

an extension of time should be granted, Dr. Memoli may grant an extension of time.[11]
The request for review must include a copy of the adverse determination, must identify the  
issue(s) in dispute, and must contain a full statement of your position with respect to such  
issue(s) and the pertinent facts and reasons in support of your position. In addition to the 
required written statement, you shall provide copies of any documents supporting your

claim.[12]

Sincerely,

Michelle G. Bulls, on behalf of Emily Linde, Chief Grants Management Officer, NIAID
Director, Office of Policy for Extramural Research Administration
Office of Extramural Research

[1] https://grants.nih.gov/grants/policy/nihgps/nihgps.pdf.
[2] 2 C.F.R. § 200.341(a); 45 C.F.R. § 75.373
[3] Bennett v. New Jersey, 470 U.S. 632, 638 (1985).
[4] NIH Grants Policy Statement at IIA-1.
[5] Id. at IIA-155.
[6] NIH Grants Policy Statement at IIA-156.
[7] See 2 C.F.R. § 200.343 (2024).
[8] 2 C.F.R. § 200.341(c); 45 C.F.R. § 75.373(c)
[9] See 45 C.F.R. § 75.374.
[10] See 42 C.F.R. Part 50, Subpart D
[11] 11 Id. § 50.406(a)
[12] 12 Id. § 50.406(b)
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 Department of Health and Human Services 
National Institutes of Health 
NATIONAL INSTITUTE OF ALLERGY AND INFECTIOUS DISEASES 

Notice of Award 
FAIN# U19AI171110 
Federal Award Date 

03/25/2025 

Recipient Information 
1. Recipient Name 

REGENTS OF THE UNIVERSITY OF 
CALIFORNIA, SAN FRANCISCO, THE 
1855 FOLSOM ST STE 425 
SAN FRANCISCO, CA 94103 
 

2. Congressional District of Recipient 
11 

 
3. Payment System Identifier (ID) 

1946036493A6 
 

4. Employer Identification Number (EIN) 
946036493 
 

5. Data Universal Numbering System (DUNS) 
094878337 

 
6. Recipient’s Unique Entity Identifier 

KMH5K9V7S518 
 

7. Project Director or Principal Investigator 
Nevan J Krogan, PHD 
Professor 
nevan.krogan@ucsf.edu 
415-476-2980 

 
8. Authorized Official 

Gavin Rynne 
gavin.rynne@ucsf.edu 
415-502-1846 

 
 
Federal Agency Information 
9. Awarding Agency Contact Information 

KATHERINE ANNE Matheson 
 
NATIONAL INSTITUTE OF ALLERGY AND 
INFECTIOUS DISEASES 
katherine.matheson@nih.gov 
301-594-4218 

10. Program Official Contact Information 
DIPANWITA  Basu 
Program Officer 
NATIONAL INSTITUTE OF ALLERGY AND 
INFECTIOUS DISEASES 
dipanwita.basu@nih.gov 
(240) 627-3469 

 Federal Award Information 

 
11. Award Number 

1U19AI171110-01 
 

12. Unique Federal Award Identification Number (FAIN) 
U19AI171110 

 
13. Statutory Authority 

42 USC 241 31 USC 6305  42 CFR 52 
 

14. Federal Award Project Title 
QCRG Pandemic Response Program 

 
15. Assistance Listing Number 

93.855 
 

16. Assistance Listing Program Title 
Allergy and Infectious Diseases Research 

 
17. Award Action Type 

New Competing (REVISED) 
 

18. Is the Award R&D? 
Yes 
 

Summary Federal Award Financial Information 
19. Budget Period Start Date 05/16/2022 – End Date 03/24/2025 
20. Total Amount of Federal Funds Obligated by this Action  $0 

20 a.  Direct Cost Amount $0 
20 b.  Indirect Cost Amount $0 

21. Authorized Carryover  
22. Offset  
23. Total Amount of Federal Funds Obligated this budget period $67,452,049 
24. Total Approved Cost Sharing or Matching, where applicable $0 
25. Total Federal and Non-Federal Approved this Budget Period $67,452,049 

--------------------------------------------------------------------------------------------------------- 
26. Project Period Start Date 05/16/2022 – End Date 03/24/2025 
27. Total Amount of the Federal Award including Approved Cost 

Sharing or Matching this Project Period 
$67,452,049 

 
28. Authorized Treatment of Program Income 

Additional Costs 
 

29. Grants Management Officer - Signature 
Emily  Linde 

30. Remarks 
Acceptance of this award, including the "Terms and Conditions," is acknowledged by the recipient when funds are drawn down or 
otherwise requested from the grant payment system. 
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  Notice of Award   
RESEARCH PROJECT COOPERATIVE AGREEMENT  
Department of Health and Human Services 

 

 
National Institutes of Health 

 

 

  NATIONAL INSTITUTE OF ALLERGY AND INFECTIOUS DISEASES   
 

   SECTION I – AWARD DATA – 1U19AI171110-01 REVISED 
 

 
 
Principal Investigator(s):   
Nevan J Krogan, PHD 
 
Award e-mailed to: cgrasteam@ucsf.edu 
 
Dear Authorized Official: 
 
The National Institutes of Health hereby revises this award  (see “Award Calculation” in Section I and “Terms 
and Conditions” in Section III) to The Regents of the UCSF in support of the above referenced project.  This 
award is pursuant to the authority of 42 USC 241 31 USC 6305  42 CFR 52  and is subject to the 
requirements of this statute and regulation and of other referenced, incorporated or attached terms and 
conditions. 
 
Acceptance of this award, including the "Terms and Conditions," is acknowledged by the recipient when 
funds are drawn down or otherwise requested from the grant payment system. 
 
Each publication, press release, or other document about research supported by an NIH award  must include 
an acknowledgment of NIH award support and a disclaimer such as “Research reported in this publication 
was supported by the National Institute Of Allergy And Infectious Diseases of the National Institutes of 
Health under Award Number U19AI171110. The content is solely the responsibility of the authors and does 
not necessarily represent the official views of   the National Institutes of Health.” Prior to issuing a press 
release concerning the outcome of this research, please notify the NIH awarding IC in advance to allow for 
coordination. 
 
Award recipients must promote objectivity in research by establishing standards that provide a reasonable 
expectation that the design, conduct and reporting of research funded under NIH awards will be free from 
bias resulting from an Investigator’s Financial Conflict of Interest (FCOI), in accordance with the 2011 
revised regulation at 42 CFR Part 50 Subpart F.   The Institution shall submit all FCOI reports to the NIH 
through the eRA Commons FCOI Module. The regulation does not apply to Phase I Small Business 
Innovative Research (SBIR) and Small Business Technology Transfer (STTR) awards. Consult the NIH 
website http://grants.nih.gov/grants/policy/coi/ for a link to the regulation and additional important 
information. 
 
If you have any questions about this award, please direct questions to the Federal Agency contacts. 
 
Sincerely yours, 
 
 
 
 
Emily  Linde 
Grants Management Officer 
NATIONAL INSTITUTE OF ALLERGY AND INFECTIOUS DISEASES 
 
Additional information follows 

 
 
 
 
 

Cumulative Award Calculations for this Budget Period (U.S. Dollars) 
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Salaries and Wages          $12,922,347 
Fringe Benefits          $3,760,061 
Personnel Costs (Subtotal)          $16,682,408 
Consultant Services          $9,600 
Equipment          $1,616,522 
Materials & Supplies          $3,104,202 
Travel          $2,372,584 
Other          $6,101,516 
Subawards/Consortium/Contractual Costs          $19,617,425 
Publication Costs          $94,850 
Tuition Remission          $116,244 
  
Federal Direct Costs $49,715,351 
Federal F&A Costs $17,736,698 
Approved Budget $67,452,049 
Total Amount of Federal Funds Authorized (Federal Share) $67,452,049 
TOTAL FEDERAL AWARD AMOUNT $67,452,049 
 
AMOUNT OF THIS ACTION (FEDERAL SHARE) $0 
  
 

SUMMARY TOTALS FOR ALL YEARS (for this Document Number) 
YR THIS AWARD CUMULATIVE TOTALS  
1 $67,452,049 $67,452,049 

 
Fiscal Information: 
Payment System Identifier: 1946036493A6 
Document Number: UAI171110AC6 
PMS Account Type: P (Subaccount) 
Fiscal Year: 2022 

 
IC CAN 2022 
AI 8051125 $67,452,049 
 
 
 
NIH Administrative Data: 
PCC: M51E SR / OC: 41026 / Released:  03/25/2025 
Award Processed: 03/26/2025 12:03:02 AM 
 

  SECTION II – PAYMENT/HOTLINE INFORMATION – 1U19AI171110-01  REVISED 
 
For payment and HHS Office of Inspector General Hotline information, see the NIH Home Page at 
http://grants.nih.gov/grants/policy/awardconditions.htm 
 

  SECTION III – STANDARD TERMS AND CONDITIONS – 1U19AI171110-01  REVISED 
 
This award is based on the application submitted to, and as approved by, NIH on the above-titled project and 
is subject to the terms and conditions incorporated either directly or by reference in the following: 
  
 a.  The grant program legislation and program regulation cited in this Notice of Award. 
 b.  Conditions on activities and expenditure of funds in other statutory requirements, such as 

those included in appropriations acts. 
 c.  45 CFR Part 75. 
 d. National Policy Requirements and all other requirements described in the NIH Grants Policy 

Statement, including addenda in effect as of the beginning date of the budget period. 
 e. Federal Award Performance Goals: As required by the periodic report in the RPPR or in the final 

progress report when applicable. 
 f. This award notice, INCLUDING THE TERMS AND CONDITIONS CITED BELOW. 
  
(See NIH Home Page at http://grants.nih.gov/grants/policy/awardconditions.htm for certain 
references cited above.) 
 
Research and Development (R&D):  All awards issued by the National Institutes of Health (NIH) meet the 
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definition of “Research and Development” at 45 CFR Part§ 75.2. As such, auditees should identify NIH 
awards as part of the R&D cluster on the Schedule of Expenditures of Federal Awards (SEFA). The auditor 
should test NIH awards for compliance as instructed in Part V, Clusters of Programs. NIH recognizes that 
some awards may have another classification for purposes of indirect costs. The auditor is not required to 
report the disconnect (i.e., the award is classified as R&D for Federal Audit Requirement purposes but non-
research for indirect cost rate purposes), unless the auditee is charging indirect costs at a rate other than 
the rate(s) specified in the award document(s).  
 
  
This institution is a signatory to the Federal Demonstration Partnership (FDP) Phase VII Agreement which 
requires active institutional participation in new or ongoing FDP demonstrations and pilots. 
 
Carry over of an unobligated balance into the next budget period requires Grants Management Officer prior 
approval. 
 
MULTI-YEAR FUNDED AWARD:  This is a multi-year funded award.  A progress report is due annually on or 
before the anniversary of the budget/project period start date of the award, in accord with the instructions 
posted at:  http://grants.nih.gov/grants/policy/myf.htm. 
 
This award is subject to the requirements of 2 CFR Part 25 for institutions to obtain a unique entity identifier 
(UEI) and maintain an active registration in the System for Award Management (SAM).  Should a 
consortium/subaward be issued under this award, a UEI requirement must be included.   See 
http://grants.nih.gov/grants/policy/awardconditions.htm for the full NIH award term implementing this 
requirement and other additional information. 
 
This award has been assigned the Federal Award Identification Number (FAIN) U19AI171110. Recipients 
must document the assigned FAIN on each consortium/subaward issued under this award. 
 
Based on the project period start date of this project, this award is likely subject to the Transparency Act 
subaward and executive compensation reporting requirement of 2 CFR Part 170. There are conditions that 
may exclude this award; see http://grants.nih.gov/grants/policy/awardconditions.htm for additional award 
applicability information. 
 
In accordance with P.L. 110-161, compliance with the NIH Public Access Policy is now mandatory. For more 
information, see NOT-OD-08-033 and the Public Access website: http://publicaccess.nih.gov/. 
 
 
 This award represents the final year of the competitive segment for this grant. See the NIH Grants Policy 
Statement Section 8.6 Closeout for complete closeout requirements at: 
http://grants.nih.gov/grants/policy/policy.htm#gps. 
 
A final expenditure Federal Financial Report (FFR) (SF 425) must be submitted through the Payment 
Management System (PMS) within 120 days of the period of performance end date; see the NIH Grants 
Policy Statement Section 8.6.1 Financial Reports, http://grants.nih.gov/grants/policy/policy.htm#gps, for 
additional information on this submission requirement. The final FFR must indicate the exact balance of 
unobligated funds and may not reflect any unliquidated obligations. There must be no discrepancies 
between the final FFR expenditure data and the real-time cash drawdown data in PMS. NIH will close the 
awards using the last recorded cash drawdown level in PMS for awards that do not require a final FFR on 
expenditures.  It is important to note that for financial closeout, if a grantee fails to submit a required final 
expenditure FFR, NIH will close the grant using the last recorded cash drawdown level. 
 
A Final Invention Statement and Certification form (HHS 568), (not applicable to training, construction, 
conference or cancer education grants) must be submitted within 120 days of the expiration date. The HHS 
568 form may be downloaded at: http://grants.nih.gov/grants/forms.htm.  This paragraph does not apply to 
Training grants, Fellowships, and certain other programs—i.e., activity codes C06, D42, D43, D71, DP7, G07, 
G08, G11, K12, K16, K30, P09, P40, P41, P51, R13, R25, R28, R30, R90, RL5, RL9, S10, S14, S15, U13, U14, U41, 
U42, U45, UC6, UC7, UR2, X01, X02.  
 
Unless an application for competitive renewal is submitted, a Final Research Performance Progress Report 
(Final RPPR) must also be submitted within 120 days of the period of performance end date. If a competitive 
renewal application is submitted prior to that date, then an Interim RPPR must be submitted by that date as 
well. Instructions for preparing an Interim or Final RPPR are at:  
https://grants.nih.gov/grants/rppr/rppr_instruction_guide.pdf. Any other specific requirements set forth in 
the terms and conditions of the award must also be addressed in the Interim or Final RPPR. Note that data 
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The continuation application package is due 03/15/2025 and should be sent via email to 
the NIAID GMP Inbox at niaidgmpinbox@mail.nih.gov and 
vandhana.khrauna@nih.gov.  When submitting the continuation application package 
please include  �AViDD Application � in the subject line of the email and copy the 
program official identified on the Notice of Award. 
  
Funding for the continuation application will be contingent upon 1) availability of 
supplemental funds; and then 2) assessment of the progress report and determination if 
the goals were achieved, 3) review and approval of other documents necessary for 
continuation.  If  the extension request is not approved, the awardee will be advised of 
the decision in writing. 
  
*** 
  
This award provides funds to prevent, prepare for, and respond to coronavirus, 
domestically or internationally.  These funds are restricted for the emergency response 
to COVID-19 only and may not be rebudgeted or used for any other purpose without 
NIAID prior approval. 
  
*** 
  
This award is issued as a Cooperative Agreement, a financial assistance mechanism in which substantial 
NIH scientific and/or programmatic involvement is anticipated in the performance of the activity.  This 
award is subject to the Terms and Conditions of Award set forth in Section VI:  Award Administrative 
Information of RFA-AI-21-050, which are hereby incorporated by reference as special terms and conditions 
of award. 
  
The RFA may be accessed at: http://grants.nih.gov/grants/guide/index.html 
  
*** 
  
This award is issued with direct costs based on NIAID recommended funding levels. 
  
*** 
  
In accordance with the NIAID Financial Management Plan, NIAID does not provide funds for inflationary 
increases. Future budget year(s) committed amounts were adjusted accordingly. See: 
https://www.niaid.nih.gov/grants-contracts/financial-management-plan. 
  
*** 
  
This Notice of Award (NoA) includes funds for J. David Gladstone Institutes in the amount of 
$433,629 
This Notice of Award (NoA) includes funds for Icahn School of Medicine at Mount Sinai in the 
amount of $1,774,500 
This Notice of Award (NoA) includes funds for Texas Biomedical Research Institute in the amount 
of $1,782,000 
This Notice of Award (NoA) includes funds for University of California, Berkeley in the amount of 
$722,250 
This Notice of Award (NoA) includes funds for Icahn School of Medicine at Mount Sinai in the 
amount of $1,521,000 
This Notice of Award (NoA) includes funds for J. David Gladstone Institutes in the amount of 
$1,379,961 
This Notice of Award (NoA) includes funds for J. David Gladstone Institutes in the amount of 
$855,993 
This Notice of Award (NoA) includes funds for Icahn School of Medicine at Mount Sinai in the 
amount of $2,281,500 
This Notice of Award (NoA) includes funds for University of California, Berkeley in the amount of 
$1,685,250 
This Notice of Award (NoA) includes funds for Rutgers in the amount of $1,150,224 
This Notice of Award (NoA) includes funds for Northwestern University in the amount of $480,000 
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