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Office of Information Governance and Privacy

U.S. Department of Homeland Security
500 121 St., SW
Washington, D.C. 20536

U.S. Immigration
| and Customs
Enforcement

October 25, 2021

Krista Oehlke

ACLU of Massachusetts
211 Congress Street
Boston, MA 02110

RE: ACLU of Massachusetts, Inc. and American Oversight v. ICE 21-cv-10761
ICE FOIA Case Number 2021-1CL1-00041
Amended Release

Dear Ms. Oehlke,

This letter is in response to your client’s Freedom of Information Act (FOIA) requests to U.S.
Immigration and Customs Enforcement (ICE), dated November 18, 2019, seeking the following:

1. All communications (including emails, email attachments, calendar invitations, text messages,
memoranda, or other communication) of the following ICE Officials concerning Judge Joseph,
Officer MacGregor, and/or the events alleged in the Indictment.

2. All records concerning any investigations by ICE of Judge Joseph, Officer MacGregor and/or the
events alleged in the Indictment, including but not limited to any notes, reports, and memoranda.

3. All records of final guidance, directives, or instructions provided by ICE to Mr. Lelling or his staff
concerning Judge Joseph, Officer MacGregor and/or the events alleged in the Indictment.

ICE has considered this request under the FOIA, 5 U.S.C. § 552. Upon review ICE has
determined that 54 pages will be released in full, 3 pages will be withheld in full, and portions of
26 pages will be withheld pursuant to Exemptions 5, 6, 7(A), 7(C), and 7(E) of the FOIA, 5
U.S.C. § 552 as described below. Please note that 259 pages were deemed duplicates or non-
responsive. The remaining 83 pages have been Bates numbered 2021-1CLI1-00041 1 through
2021-1CLI1-00041 83.

ICE has applied Exemption 5 to protect from disclosure intra-agency documents that contain the
recommendations, opinions, and conclusions of agency employees. The disclosure of these
communications would discourage the expression of candid opinions and inhibit the free and
frank exchange of information and opinions among agency personnel on important agency
decision-making by having a chilling effect on the agency’s deliberative process.

FOIA Exemption 5 protects from disclosure those inter- or intra-agency documents that are
normally privileged in the civil discovery context. The three most frequently invoked privileges
are the deliberative process privilege, the attorney work-product privilege, and the attorney-client
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privilege. After carefully reviewing the responsive documents, | have determined that portions
of the responsive documents qualify for protection under the deliberative process privilege and
the attorney-client privilege. The deliberative process privilege protects the integrity of the
deliberative or decision-making processes within the agency by exempting from mandatory
disclosure opinions, conclusions, and recommendations included within inter-agency or intra-
agency memoranda or letters. The release of this internal information would discourage the
expression of candid opinions and inhibit the free and frank exchange of information among
agency personnel. The attorney-client privilege protects confidential communications between
an attorney and his client relating to a legal matter for which the client has sought professional
advice. It applies to facts divulged by a client to his attorney, and encompasses any opinions
given by an attorney to his client based upon, and thus reflecting, those facts, as well as
communications between attorneys that reflect client-supplied information. The attorney-client
privilege is not limited to the context of litigation.

ICE has applied FOIA Exemptions 6 and 7(C) to protect from disclosure the names, e-mail
addresses, and phone numbers of ICE and DHS employees contained within the documents, as
well as the names, and other personally identifiable information of other individuals contained
within the records.

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public’s right to disclosure against the individual’s right to privacy. The privacy
interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.

ICE has applied FOIA Exemption 7(A) to protect from disclosure records and information
determined to relate to open and ongoing criminal investigations and are properly withheld
in in their entirety pursuant to 5 U.S.C. § 552 (b)(7)(A).

FOIA Exemption 7(A) protects from disclosure records or information compiled for law
enforcement purposes, the release of which could reasonably be expected to interfere with
ongoing enforcement proceedings. Should the records or information be disclosed prematurely,
prior to completion of the criminal investigation or conclusion of the law enforcement
proceeding, the premature disclosure could reasonably be expected to interfere with law
enforcement proceedings and final agency actions related to those proceedings. Please be
advised that once all pending matters are resolved and FOIA Exemption 7(A) is no longer
applicable, there may be other applicable exemptions which could protect from disclosure certain
information in the requested records.

FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.
This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity. That interest extends to persons who are not only the subjects of the investigation, but
those who may have their privacy invaded by having their identities and information about them
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revealed in connection with an investigation. Based upon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of information that
identifies third parties in law enforcement records is ordinarily appropriate. As such, I have
determined that the privacy interest in the identities of individuals in the records you have
requested clearly outweigh any minimal public interest in disclosure of the information. Please
note that any private interest you may have in that information does not factor into this
determination.

The ICE FOIA Office applied FOIA Exemption (b)(7)(E) to protect from disclosure an internal
law enforcement sensitive investigative technique. The release of this information would
disclose investigative techniques and procedures, and could be reasonably expected to risk
circumvention of the law.

FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of
which would disclose techniques and/or procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. | have determined
that disclosure of certain law enforcement sensitive information contained within the responsive
records could reasonably be expected to risk circumvention of the law. Additionally, the
techniques and procedures at issue are not well known to the public.

If you have any questions about this letter, please contact Assistant U.S. Attorney Michael Sady
at michael.sady@usdoj.gov or (617) 748-3100.

Sincerely,
LYNNEA A Digitally signed

by LYNNEA A

SCHURKA  scHurkamp
Date: 2021.10.25
M 15:50:48 -0400'

Lynnea Schurkamp
Deputy FOIA Officer for

Fernando Pineiro Jr.
(A)FOIA Officer

Enclosure: 83 pages
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From: Short, Tracy

Sent: 25 Apr 2019 18:56:15 +0000

To: Gountanis, John :
Subject: RE: Fox News: Massachusetts judge who helped illegal immigrant escape IC

arrest indicted, federal authorities say

Saw that. Just wonder about the jury pool.

From: Gountanis, John|()6). ®)7)(C) |

Sent: Thursday, April 25, 2019 1:58 PM

To: Short, Tracice.dhs.gov>

Subject: Fwd: Fox News: Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

From: Palermo, Andrea|(b)(6)'. (b)(T)(C) |

Sent: Thursday, April 25, 2019 1:21 PM
Subject: Fox News: Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,

federal authorities say

Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

Fox News

Katherine Lam

April 25, 2019
https://www.foxnews.com/us/massachusetts-judge-who-helped-illegal-immigrant-

escape-ice-arrest-indicted-federal-authorities-say

A Massachusetts judge and a court officer accused of helping an illegal immigrant flee
an Immigration and Customs Enforcement agent waiting to take him into custody were
indicted Thursday by a federal grand jury for obstruction of justice and three other

counts, officials said.
U.S. Attorney for the District of Massachusetts Andrew Lelling was set to officially

announce the charges at a 12:45 p.m. news conference, according to a tweet from the
office's official account.

2021-ICLI-00041 01
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Newton District Court Judge Shelley M. Richmond Joseph and the court officer,
identified in court documents as Wesley MacGregor, face several charges stemming
from an April 2, 2018 incident in which the pair allegedly helped Jose Medina-Perez get
out of the courthouse via a back door in order to elude the ICE agent who sought
Medina-Perez. They're both charged with obstruction of justice, aiding and abetting;
obstruction of a federal proceeding, aiding and abetting and conspiracy to obstruct

justice. MacGregor was also charged with perjury before a federal grand jury.

a" Peater Wilson @FatasWie 50 v

MA, District Cowrt Judge Joseph and tnal court officer Wesley
MacGregor ane facing charges inciuding including

-Conspiracy 10 obstruct justice
-Obstruction of justice

Qostruction of a federal proceeding
~Penury@kathrynburcham @bostor

&t Peter Wilson

“It was the object of the conspiracy o corruptly attempt to
obstruct, influence, and impade

an official proceeding, to wit, an ICE federal removal proceeding
by preventing the ICE Officer

from taking custody at NDC Courthouse on or about Apnil
22018 " @kathrynburcham pic twitter com/UtPwoE Clkv

o

Medina-Perez, a twice-deported illegal immigrant with a fugitive warrant for drunken
driving in Pennsylvania, had been in Joseph's courtroom in order to be arraigned on

drug charges, the Boston Globe reported.

2021-ICLI-00041 02
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ICE issued a detainer on Medina-Perez, a written request to hold an individual wanted
for deportation for up to 48 hours, and had an agent waiting outside the courthouse to
detain Medina-Perez after the arraignment, officials said. But during the hearing, Joseph
asked Medina-Perez's attorney “ICE is going to get him?,” according to courtroom

recordings obtained by the Boston Globe in December and released in court documents

on Thursday.

His lawyer was also heard telling Joseph “ICE will pick him up if he walks out the front
door. But | think the best thing for us to do is clear the fugitive issue and release him on
a personal, and hope that he can avoid ICE...That's the best | can do.”

“What if we detain him?," the judge said before asking the clerk to turn off

the courtroom’s audio recorder, leaving the next 58 seconds unrecorded.

Minutes later, Medina-Perez's attorney said his client "has some property downstairs"

and needed to speak to an interpreter, which Joseph allowed.

MacGregor then used his security access card to escort Medina-Perez out of the
courthouse without being seen by the ICE agent, court documents stated.

"With the recorder off, defendant Joseph and the Defense Attorney discussed devising
a way to have [Medina-Perez] avoid being arrested by the ICE officer," court documents

stated.
Joseph was appointed Newton District judge by Massachusetts Gov. Charlie Baker in
2017 after several years serving as a criminal defense attorney and a prosecutor, the

Boston Globe reported.

After reports of Joseph's alleged intervention emerged in December, Baker told

reporters he believed Joseph should be benched while the incident was investigated.

2021-ICLI-00041 03
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"l don't believe she should be hearing criminal cases until that federal case is resolved,"
Baker said about Joseph. "Look, judges are not supposed to be in the business of
obstructing justice. And as far as | can tell, based on the facts as they were presented,
she clearly violated the court's own policies with respect to the way they're supposed to

handle continuance and involve federal immigration enforcement."

Medina-Perez's freedom was short-lived. He was arrested a month later after the court
hearing and again let go, this time by an immigration judge who freed him on bond, the
Boston Globe reported. That case is currently pending, officials said. The 38-year-old
native of the Dominican Republic had been previously deported in January 2003 and
June 2007, ICE said. His real name is Oscar Manuel Peguero, although he goes by

several aliases.

2021-ICLI-00041 04
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From: Short, Tracy

Sent: 25 Apr 2019 18:01:13 +0000

To: |(b){6)'. ()7)C)

Subject: FW: Fox News: Massachusetts judge who helped illegal immigrant escape ICE

arrest indicted, federal authorities say

The first of many?

From: b)), (b)(7)(C) |

Sent: Thursday, April 25, 2019 1:22 PM

Subject: Fox News: Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

Fox News

Katherine Lam

April 25, 2019
https://www.foxnews.com/us/massachusetts-judge-who-helped-illegal-immigrant-
escape-ice-arrest-indicted-federal-authorities-say

A Massachusetts judge and a court officer accused of helping an illegal immigrant flee
an Immigration and Customs Enforcement agent waiting to take him into custody were
indicted Thursday by a federal grand jury for obstruction of justice and three other
counts, officials said.

U.S. Attorney for the District of Massachusetts Andrew Lelling was set to officially
announce the charges at a 12:45 p.m. news conference, according to a tweet from the
office's official account.

Newton District Court Judge Shelley M. Richmond Joseph and the court officer,
identified in court documents as Wesley MacGregor, face several charges stemming
from an April 2, 2018 incident in which the pair allegedly helped Jose Medina-Perez get
out of the courthouse via a back door in order to elude the ICE agent who sought
Medina-Perez. They're both charged with obstruction of justice, aiding and abetting;
obstruction of a federal proceeding, aiding and abetting and conspiracy to obstruct
justice. MacGregor was also charged with perjury before a federal grand jury.

2021-ICLI-00041 05
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g Peter Wilson atgs) v

9: Peter Wilson

“It was the objecl of the conspiracy 10 corruptly attempt to
obstruct, influence, and impede

an official proceeding, 1o wit, an ICE federal removal proceeding
by preventing the ICE Officer

from taking custody  at NDC Courthouse on or about Apn
22018° rcham pic twitt It

Medina-Perez, a twice-deported illegal immigrant with a fugitive warrant for drunken
driving in Pennsylvania, had been in Joseph's courtroom in order to be arraigned on
drug charges, the Boston Globe reported.

ICE issued a detainer on Medina-Perez, a written request to hold an individual wanted
for deportation for up to 48 hours, and had an agent waiting outside the courthouse to
detain Medina-Perez after the arraignment, officials said. But during the hearing, Joseph
asked Medina-Perez's attorney “ICE is going to get him?,” according to courtroom
recordings obtained by the Boston Globe in December and released in court documents
on Thursday.

His lawyer was also heard telling Joseph “ICE will pick him up if he walks out the front
door. But | think the best thing for us to do is clear the fugitive issue and release him on
a personal, and hope that he can avoid ICE...That's the best | can do.”

“What if we detain him?," the judge said before asking the clerk to turn off
the courtroom’s audio recorder, leaving the next 58 seconds unrecorded.

Minutes later, Medina-Perez's attorney said his client "has some property downstairs"
and needed to speak to an interpreter, which Joseph allowed.

2021-ICLI-00041 06
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MacGregor then used his security access card to escort Medina-Perez out of the
courthouse without being seen by the ICE agent, court documents stated.

"With the recorder off, defendant Joseph and the Defense Attorney discussed devising
a way to have [Medina-Perez] avoid being arrested by the ICE officer," court documents
stated.

Joseph was appointed Newton District judge by Massachusetts Gov. Charlie Baker in
2017 after several years serving as a criminal defense attorney and a prosecutor, the
Boston Globe reported.

After reports of Joseph’s alleged intervention emerged in December, Baker told
reporters he believed Joseph should be benched while the incident was investigated.

"l don't believe she should be hearing criminal cases until that federal case is resolved,"
Baker said about Joseph. "Look, judges are not supposed to be in the business of
obstructing justice. And as far as | can tell, based on the facts as they were presented,
she clearly violated the court's own policies with respect to the way they're supposed to
handle continuance and involve federal immigration enforcement."

Medina-Perez’s freedom was short-lived. He was arrested a month later after the court
hearing and again let go, this time by an immigration judge who freed him on bond, the
Boston Globe reported. That case is currently pending, officials said. The 38-year-old
native of the Dominican Republic had been previously deported in January 2003 and
June 2007, ICE said. His real name is Oscar Manuel Peguero, although he goes by
several aliases.

2021-ICLI-00041 07
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From: Loiacono, Adam V

Sent: 25 Apr 2019 18:01:51 +0000

To: Short, Tracy;Davis, Mike P;Padilla, Kenneth[P)®): (0)7)(C) |
|(b){6); (b)T)(C)

Subject: RE: Fox News: Massachusetts judge who helped illegal immigrant escape ICE
arrest indicted, federal authorities say

Attachments: indicment.pdf

Tracy-

Here is the indictment. It is a very interesting read.
Thanks,

Adam V. Loiacono
Deputy Principal Legal Advisor for Enforcement and Litigation
Office of the Principal Legal Advisor
U.S. Immigration and Customs Enforcement
Desk: 202-732- Eﬁ%«:)
Iphone: 202-50

[£)(6); (L)(7)(C) [@ice.dhs.gov

-~ ATTORNEY/CLIENT PRIVILEGE --- ATTORNEY WORK PRODUCT ---

This communication and any attachments may contain confidential and/or sensitive attorney/client privileged information or attorney work product
and/or law enforcement sensitive information. [t is not for release, review, retransmission, dissemination, or use by anyone other than the intended
recipient. Please notify the sender if this email has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy,
re-transmit, disseminate, or otherwise use this information. Any disclosure of this communication or its attachments must be approved by the Office of
the Principal Legal Advisor, U.S. Immigration and Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be
exempt from disclosure under the Freedom of Information Act, 5 U.S.C. §§ 552(b)(5), (b)(7).

From: Short, Tracy
Sent: Thursday, April 25, 2019 2:00 PM

To: Davis, Mike Pl{b){ﬁ)? ®)7C)  laice.dhs.gov>; Padilla, KennethB)E). BTIC) [@ice.dhs.gov>;
Loiacono, Adam V|)(©). (B)(7)IC) @ice.dhs.gow; Davidson, Michael J

[b)(6); (0)(7)(C) |Loiacono, Adam V[P)6); (0)(7)(C) k@ice.dhs.gov>|{b)(5)? (B)T)C)

[)6E). BYTIC) pice.dhs.gov>{)6). BIN(C) @ice.dhs.gov>
Subject: FW: Fox News: Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

FYSA

From: [P©) BXNC) |

Sent: Thursday, April 25, 2019 1:22 PM
Subject: Fox News: Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

Massachusetts judge who helped illegal immigrant escape ICE arrest indicted,
federal authorities say

Fox News

Katherine Lam

April 25, 2019

2021-ICLI-00041 08
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https://www.foxnews.com/us/massachusetts-judge-who-helped-illegal-immigrant-
escape-ice-arrest-indicted-federal-authorities-say

A Massachusetts judge and a court officer accused of helping an illegal immigrant flee
an Immigration and Customs Enforcement agent waiting to take him into custody were
indicted Thursday by a federal grand jury for obstruction of justice and three other
counts, officials said.

U.S. Attorney for the District of Massachusetts Andrew Lelling was set to officially
announce the charges at a 12:45 p.m. news conference, according to a tweet from the
office's official account.

Newton District Court Judge Shelley M. Richmond Joseph and the court officer,
identified in court documents as Wesley MacGregor, face several charges stemming
from an April 2, 2018 incident in which the pair allegedly helped Jose Medina-Perez get
out of the courthouse via a back door in order to elude the ICE agent who sought
Medina-Perez. They're both charged with obstruction of justice, aiding and abetting;
obstruction of a federal proceeding, aiding and abetting and conspiracy to obstruct
justice. MacGregor was also charged with perjury before a federal grand jury.

g Peter Wilson elesl v

MA, District Court Judge Joseph and tnal court ofMicer Wesley

MacGregor ané racing Charges iNChading INCiuing

a& Peter Wilson

"It was the object of the conspiracy 10 corruptly attempt to
obstruct, influence, and impede

an official proceeding, 1o wit, an ICE federal removal proceeding
by preventing the ICE Officer

from taking custody at NDC Courthouse on or about April

22018~
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Medina-Perez, a twice-deported illegal immigrant with a fugitive warrant for drunken
driving in Pennsylvania, had been in Joseph's courtroom in order to be arraigned on
drug charges, the Boston Globe reported.

ICE issued a detainer on Medina-Perez, a written request to hold an individual wanted
for deportation for up to 48 hours, and had an agent waiting outside the courthouse to
detain Medina-Perez after the arraignment, officials said. But during the hearing, Joseph
asked Medina-Perez’s attorney “ICE is going to get him?,” according to courtroom
recordings obtained by the Boston Globe in December and released in court documents
on Thursday.

His lawyer was also heard telling Joseph “ICE will pick him up if he walks out the front
door. But | think the best thing for us to do is clear the fugitive issue and release him on
a personal, and hope that he can avoid ICE...That's the best | can do.”

“What if we detain him?," the judge said before asking the clerk to turn off
the courtroom’s audio recorder, leaving the next 58 seconds unrecorded.

Minutes later, Medina-Perez's attorney said his client "has some property downstairs"
and needed to speak to an interpreter, which Joseph allowed.

MacGregor then used his security access card to escort Medina-Perez out of the
courthouse without being seen by the ICE agent, court documents stated.

"With the recorder off, defendant Joseph and the Defense Attorney discussed devising
a way to have [Medina-Perez] avoid being arrested by the ICE officer," court documents
stated.

Joseph was appointed Newton District judge by Massachusetts Gov. Charlie Baker in
2017 after several years serving as a criminal defense attorney and a prosecutor, the
Boston Globe reported.

After reports of Joseph’s alleged intervention emerged in December, Baker told
reporters he believed Joseph should be benched while the incident was investigated.

"l don't believe she should be hearing criminal cases until that federal case is resolved,"
Baker said about Joseph. "Look, judges are not supposed to be in the business of
obstructing justice. And as far as | can tell, based on the facts as they were presented,
she clearly violated the court's own policies with respect to the way they're supposed to
handle continuance and involve federal immigration enforcement."

Medina-Perez's freedom was short-lived. He was arrested a month later after the court
hearing and again let go, this time by an immigration judge who freed him on bond, the
Boston Globe reported. That case is currently pending, officials said. The 38-year-old
native of the Dominican Republic had been previously deported in January 2003 and

2021-ICLI-00041 10
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June 2007, ICE said. His real name is Oscar Manuel Peguero, although he goes by
several aliases.

2021-ICLI-00041 11
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
V.

(1) SHELLEY M. RICHMOND JOSEPH and
(2) WESLEY MACGREGOR,

Defendants

R i A s e S R A s

Criminal No. / O/Z/ﬂ/ (7//

Count One: Conspiracy to Obstruct Justice
(18 U.S.C. § 1512(k))

Count Two: Obstruction of Justice; Aiding and
Abetting '
(18 U.S.C. § 1512(c)(2); 18 U.S.C. § 2)

. Count Three: Obstruction of a Federal

Proceeding; Aiding and Abetting
(18 U.S.C. § 1505; 18 U.S.C. § 2)

Count Four: Perjury
(18 U.S.C. § 1623)

INDICTMENT

At all times relevant to this Indictment:

Introduction

1. The United States Department of Homeland Security, Immigration and Customs

Enforcement (“ICE”) was the federal governmental agency charged with enforcing federal

immigration law in the United States. ICE’s duties included conducting federal removal

proceedings, which encompassed, among other things, identifying, apprehending, and initiating

the removal process of aliens in the United States, who were subject to Immigration Court or other

administratively issued final orders of removal.

2021-ICLI-00041 12



Casgade2t 1oy kOreluA TRomRaRiaR-17 Firdadaiii g2 pRgee bf @H87

2. The Newto'_n District Court (“NDC” or “Courthouse”) was a District Court within
| Middlesex County, Massachusetts, that had two courtrooms, a clerk’s office, a probation office,
and a lockup facility, which was situated on the bottom level of the Courthouse. The NDC had
one to two assigned District Court Judges presiding over court matters, which iﬁcluded certain
criminal, civil, housing, juvenile, and other types of cases under Massachusetts state or local laws.
2 B Defendant Shelley M. Richmond J OSEPH was appointed as a Massachusetts District Court
Judge on or about November 6, 2017, and was thereafter assigned to preside at various District
Courts in Middlesex County; including NDC, in accordance with a monthly assignment schedule.
Defendant JOSEPH had presided as the Judge at NDC on several qccasioﬁs prior to April 2, 2018.
Prior to her appointment, defendant J QSEPH was an experienced Newton-based criminal defense
attorney, who was a pmﬁer in a small law practice, and who had previously lectured at law schools
and professional legal éducation seminars on criminal and civil practice. As a District Court
Judge, ciefendant JOSEPH had the authority td; among other things, arraign criminal defendants,
set bail, detain or release defendants, and control other courtroom proceedings.

4, Defendant Wesley MACGREGOR was a Massachusetts Trial Court Officer siﬁce 1993
and was assigned to the NDC since approximately 2016. As an NDC Court Officer, defendant
MACGREGOR was authorized to take custody of defendants within the NDC, and had security
card access to the entry and exit doors to the lower level NDC lockup facility, including the rear,
sally-port exit to the lockup.

B The defense attorney (the “Defense Attorney”) was a criminal defense lawyer who

~ regularly represented criminal defendants at the NDC. The Defense Attorney was familiar with

2021-ICLI-00041 13
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defendant JOSEPH as a judge and defense lawyer, and with defendant MACGREGOR from
frequent appearances at the NDC.

6. The alien sﬁbject (“A.S.”) was arrested on March 30, 2018 by Newton Police and charged
under Massachusetts General Law with being a fugitive from justice from Pennsylvania (the
“M.G.L. Fugitive Charge” or “MGL Count 1”) and narcotics -possession (the “M.G.L. Drug
Charges” or “MGL Counts 2 and 3,” together with MGL. Count 1, the “M.G.L. Charges”). On
April 2, 2018, A.S. was arraigned on the M.G.L. Charges in the NDC before deféndant JOSEPH.

A.S. retained the Defense Attorney as A.S.’s lawyer for the NDC proceedings.

Federal ICE Proceedings

y 8 Fingerprints of A.S. taken by Newton Police on March 30, 2018 and submitted to a national
law enforcement database revealed that A.S. had been previouély deported from the United States
by federal immigration officials in 2003 and again in 2007. Federal immigration records revealed
that, upon A.S.’s last removal, a federal immigration official had issued an order that prohibited
A.S. from entering the United States for a period of twenty years, that is, until 2027.
8. After learning of A.S.’s arrest by Newton Police, on or about March 30, 2018, an ICE
Immigration Officer issued a federﬂ Immigration Detainer — Notice of Action (the “Detainer”),
and a Warrant of Removal (the “Warrant”) for A.S. to Newton Police. The Detainer requested
that Newton Police: (i) notify ICE prior to any release of A.S.; (ii) relay the Detainer to any other
law enforcement ﬁgency to whom Newton Police transferred A.S.; and (iii) maintain custody of
A.S. for up to 48 hours for ICE to take custody. The Warrant stated that A.S. was subject to

removal from the United States based upon a final order by a designated official, and that any

2021-ICLI-00041 14
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Immigration Officer with the United States Department of Homeland Security was commanded to
take custody of A.S. for removal from the United States.

9. - On April 2, 2018, Newtdn Police transferred custody of A.S. to the NDC and forwarded
the Detainer and the Warrant to the NDC Clerk’s Office, with copies of the same provided to the
Assistant Districf Attorney assigned to NDC from the Middlesex District Attorney’s Office (the
“ADA”), and the NDC Probation Office (“Probation”), among otl_wr Courthouse personnel, and
the Defense Attorney. | |

10.  As part of ICE removal proceedings, on the morning of April 2, 2018, ICE dispatched an
ICE Officer (thel “ICE Officer”) in plainclothes to execute the Wé.rrant and take custody of A.S.
upon A.S.’s release from the NDC. At the NDC, the ICE Officer, in accordance with DHS Policy
(see below), notified NDC personnel (including, among others, the Court Officers, the Clerk of
Court (the “Clerk™), and the ADA), and the Defense Attorney of the ICE Officer’s identity and
purpose at the Courthouse on that date.

Newton District Court — Custom, Practice, and Rules

11.  The NDC maintained a regular court calendar during which criminal and civil case matters
were heard before the NDC District Court Judge in thel first-floor courtroom (the “Courtroom”).
Defendants in NDC custody were held in the lockup area in the lower level of the Courthouse, and
'were brought upstairs by an NDC Court Officer to an enclosed glass dock in the Courtroom for
their court appea:a.nces. If a defendant was released from custody, the normal custom and practice
in NDC was for the Court Officer to release the defendant from the glass dock on the first floor

and out into the Courtroom, which had one public entry/exit that led to the NDC lobby.

i
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12.  On or about November 10, 2017, the Exécutive Office of the Massachusetts Trial Court
issued guidance to all Massachusetts state judges, clerks, and other courthouse personnel t_itled,
“Policy and Procedures Regarding Interaétions with the Department of Homeland Security,”
(“DHS Policy”). The DHS Policy instructed, in pertinent part, that (1) “Trial Court employees
should be mindful that courthouses are public spaces that are open to all persons and that all
persons entering a courthouse should be treated with respect and dignity, including individuals
subject to civil immigration detainers and DHS employees;” (2) “DHS officials may enter a
courthouse to perform their official duties;” and (3) that, “pursuant to an immigration detainer or
warrant, court officers shall permit the DHS official(s) to enter the holding cell area in order tol
take custody of the individual once Trial Court security personnel have finished processing that
individual out of the court security perS(;-nnel’s custody.” |

'13.  Massachusetts Rules of Court, which prescribed rules for all §tate district courts, including
NDC, provided, in pertinent part, that “[A]ll courtroom proceedings, including arraignments in
criminal ... cases, shall be recorded electronically ....” The NDC had an electronic recording
deviée in the Courtroom, wilich the Clerk operated to record all NDC proceedings.

| The April 2, 2018 NDC Proceedings

14.  On April 2, 2018, defendant JOSEPH was assigned as the District Court Judge at Nbc,
hearing and ruling on several criminal proceediﬁgs in the Courtroom on that date. The
proceedings were electronically recorded by the Clerk, who was seated directly in front of
defendant JOSEPH’s bench at the front of the Courtroom. The ADA, probation officers, court
officers, including defendant MACGREGOR, defense attorneys, and other members of the public

were also in attendance.
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15. At approximately 9:30 a.m., the ICE Officer arrived in plainclothes at NDC. The ICE
Officer announced his identity and purpose to various Courthouse personnel, including the Clerk,
who informed defendant JOSEPH. The ICE Officer then remained in the public audience area of
the Courtroom during the morning session.
16.  Atapproximately 10:34 a.m., defendant JOSEPH assigned a court-appointed lawyer (“Bar
Advocate”) to A.S. and arraigned A.S. on the M.G.L. Charges, but agreed to re-call the case later
that day after ordering the ADA to provide more information to the Court and the Bar Advocate
as to the M.G.L. Fugitive Chargé. |
17.  Atapproximately 12:64 p-m., defendant JOSEPH re-ca_lled A.S.’s case and asked the ADA
for the Commonwealth’s position as to bail or detention of A.S. on ﬂ;e M.G.L. Charges. The
ADA told defendant JOSEPH that the ADA would not seek to detain A.S. -on the M.G.L. Drug
Charges, but would only make a bail request for the M.G.L. Fugitive Charge. A.S.’s case was
then set for a further call later that afternoon to address the M.G.L. Fugitive Charge.
18.  Following the 12:04 p.m. proceeding, associates of A.S. retained the Defense Attorney to
represent A.S. on the M.G.L. Charges. The Defense Attorney received copies of the Detainer and
Warrant, and was also permitted to review other law enforcement database records that were
obtained by Probation in connection with A.S.’s case.
19.  Also following the 12:04 p.m. proceeding, at defendant JOSEPH’s direction, the Clerk
instructed the ICE Officer to leave the Courtroom and wait outside the Courtroom, contrary to the
" DHS Policy. The Clerk informed the ICE Officer that, in the event of A.S.’s release, A.S. would
be released outlof the Courtroom into the NDC lobby. The ICE Officer complied and waited in

the NDC lobby on the first floor.
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