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II..  IINNTTRROODDUUCCTTIIOONN AANNDD EEXXEECCUUTTIIVVEE SSUUMMMMAARRYY

The United States Constitution mandates that state juvenile
justice systems treat similarly situated children equally,
regardless of their race or national origin.  Systems in which
youth of color are overrepresented are often viewed as fail-
ing to adhere to this mandate. That perception not only
undermines public confidence in the system’s fairness but
also impedes the system’s ability to work with the families
and children who need its help.       

For each of the last ten years, minority youth have account-
ed for approximately 20% of the Commonwealth of
Massachusetts’s juvenile population, but nearly 60% of the
young people securely detained after arraignment and
before adjudication, and 60% of those committed to the
Commonwealth’s Department of Youth Services (DYS) after
an adjudication of delinquency.  Although the federal
Juvenile Justice and Delinquency Prevention Act requires
that the Commonwealth determine why youth of color are
overrepresented and develop and implement a plan to
reduce that overrepresentation, Massachusetts has done
neither.

In 2003, the Racial Justice Program of the National Legal
Department of the American Civil Liberties Union and the
American Civil Liberties Union of Massachusetts (collective-
ly, the ACLU) published a report documenting the
Commonwealth’s failure to comply with its federal legal
obligations.  After the report’s publication, the Commonwealth

hired a Disproportionate Minority Contact Reduction
Specialist to educate others about the overrepresentation of
youth of color; increased the compensation of and training
opportunities for attorneys who represent indigent youth;
funded an alternative-to-detention pilot project in
Dorchester to supervise children who would have been
detained if such supervision had not been available; and
began to work with the Juvenile Detention Alternatives
Initiative (JDAI) of the Annie E. Casey Foundation to create
alternatives to detention in Boston and Worcester.

Although the number of youth detained and committed
decreased, the extent to which youth of color are dispropor-
tionately confined did not.  In 2007, minority youth were
overrepresented in the Commonwealth’s detention and cor-
rectional (treatment) facilities to the same extent that they
had been in 1998. 

Efforts to determine the causes of the disproportionality
have been stymied by a lack of data.  Many local police
departments do not maintain juvenile arrest statistics and
those that do frequently do not disaggregate that data by
race or ethnicity. The Massachusetts Juvenile Court only
tracks the filing of delinquency complaints and youthful
offender indictments and requests for jury trials.  Although
the Court contends that the Office of the Commissioner of
Probation maintains relevant data, the Office has refused to
make that data public.  A bill introduced during each of the
last 2 legislative sessions would have required government
agencies involved in the juvenile justice system to collect
and report data.  It has yet to pass. 

In 2006, the ACLU began to examine various decision-mak-
ing points within the juvenile justice system to determine
whether we could identify the reasons for the overrepresen-
tation of minority youth.  Specifically, we looked at arrest
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and detention after arraignment but prior to a formal adju-
dication of delinquency.  

We selected arrest to determine whether the disproportion-
ate confinement of youth of color resulted from the dispro-
portionate arrest of youth of color.  Some inner-city public
schools with a significant number of minority students rely
heavily on the juvenile justice system to address school dis-
ciplinary problems.  In 2006, for example, 82% of the stu-
dents enrolled in Springfield’s public schools were youth of
color.  During the same year, a reported 40% of all juvenile
arrests in that city were made by the police officers
assigned to patrol the schools.  A lack of reliable state-wide
juvenile arrest data, however, ultimately forced us to aban-
don arrest. 

We chose detention because Massachusetts had one of the
higher rates of secure pre-adjudication detention in the
nation.  In 2003, the most recent year for which nationwide
data is available, the rate at which Massachusetts commit-
ted youth to DYS after an adjudication of delinquency was
significantly below the national average.  Yet the rate at
which it detained youth prior to a determination of guilt or
innocence was above the national average.  Eight states
committed youth at a lower rate than Massachusetts, but 33
states detained youth at a lower rate. 

In addition, available data indicated that Massachusetts’ pre-
adjudication detention practices were at odds with its own
bail statute and national and international standards.  The
bail statute presumes that all youth charged with delinquent
behavior shall remain in the custody of a parent or guardian
prior to adjudication.  It limits the use of secure detention to
those youth who are at high risk of flight or have been
deemed dangers to their community after an evidentiary

hearing.  National and international standards recommend
that the use of secure detention be similarly limited.  

A large percentage of the children detained by
Massachusetts, however, did not appear to be flight risks or
dangerous.  In 2006, for example, 45% of the 5438 youth
detained had been charged with misdemeanors. There was
no publicly available evidence that any of these children had
histories of failing to appear or were the subject of “danger-
ousness” hearings.  In fact, at least 80% of all detained
youth were released into their communities once their
cases were resolved.  

To examine detention practices, we obtained hundreds of
documents on the demographics of detained youth from
DYS, the state agency that administers or oversees the
administration of all juvenile detention facilities.  In addition,
we interviewed over 100 state officials, justices, prosecutors,
defense attorneys and advocates by telephone and in-person
in 9 different locations throughout the Commonwealth.   The
Massachusetts Office of the Commissioner of Probation was
the single state agency that refused to permit regional and
local employees to speak to us.
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AA..  FFIINNDDIINNGGSS

We conclude that the Commonwealth’s detention practices
are responsible for at least some of the overrepresentation
of minority youth in Massachusetts’s secure detention facil-
ities.  Although none of the Massachusetts Juvenile Court
justices with whom we spoke acknowledged that race
played a role in detention decision-making, our intervie-
wees did confirm that: 

1.  Justices regularly detain youth who do not appear
to meet the standards for detention as set forth in the
Massachusetts bail statute. They detain children who
are not at high risk of flight or dangers to their com-
munity because they believe detention to be in the chil-
dren’s best interest.  Some use detention as a
“wake-up call” or rehabilitative tool to frighten chil-
dren who have yet to be convicted of any wrongdoing
into obeying the law.   Advocates report that the Office
of the Commissioner of Probation is a particularly
zealous proponent of the use of detention as a teach-
ing device.  In addition, almost all justices detain youth
who they believe cannot return home safely.  They do
so because they have no other place to house these
children.  The Commonwealth’s child welfare and
mental health systems simply do not have a sufficient
number of non-secure and/or therapeutic placements.   

2.  National research demonstrates that the secure
detention of low- and medium-risk youth is rarely in
anyone’s best interest. It does not deter future crim-
inal behavior but increases the likelihood that a child
will recidivate, exacerbates behavioral problems and
educational difficulties and costs taxpayers signifi-

cantly more on a per child basis than programs
designed to supervise children returned to their com-
munities or less secure housing alternatives.  In addi-
tion, using detention to rehabilitate youth who are still
presumed innocent violates federal constitutional law.

There is no research to suggest that detained youth in
Massachusetts fair any better than those who were the
subject of the national research.  Almost all detained
youth are housed in DYS hardware secure facilities
where their movement is restricted, the population
changes daily, youth charged with minor offenses
commingle with youth charged with violent felonies,
one-third of the direct service staff turns over annual-
ly, and there is at least one reported serious incident
(e.g. peer-on-peer conflict, threatening or disruptive
behavior, contraband or suicidal ideations) for every 12
youth detained.  Because DYS cannot refuse to house
children ordered detained and the presumption of
innocent prevents it from providing detained youth with
rehabilitative services until and unless they are adjudi-
cated delinquent, DYS has limited ability to control the
environment in these facilities.  

In 2006, it cost Massachusetts taxpayers approximately
$15,000 to detain a child for 16 days (the average length
of stay) in one of DYS’s facilities, At the same time, it
costs less than $1500 to provide a child who was permit-
ted to remain at home with 6 to 8 weeks of supervision to
ensure that he returned to court and did not re-offend.

3.  Although the lack of data makes it impossible to
determine the number of children detained each year
who are not flight risks and not dangers to dangers to
their community, advocates estimate that the num-
ber is in the hundreds, if not thousands. To the extent
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children of color are disproportionately detained, they
are disproportionately affected by these detention
practices.

4. Many Massachusetts defense attorneys do not
advocate effectively against secure detention. Almost
90% of youth charged with delinquent behavior are
indigent and must rely upon the Commonwealth to pro-
vide them with defense counsel.  Very few of the court-
appointed defense attorneys with whom we spoke
consistently challenged the detention of their clients by
appealing excessive bail determinations or  challenged
conditions of release that were not designed to guaran-
tee a child’s return to court. Although the state agency
that oversees the delivery of defense services to the
poor, the Committee for Public Counsel Services, has
significantly increased the resources available to juve-
nile defense attorneys, many defenders nonetheless
still lack the juvenile specific training and supervision

they need to ensure consistently effective advocacy
against secure detention. 

BB..  RREECCOOMMMMEENNDDAATTIIOONNSS

In light of these findings, we recommend that the
Commonwealth take the steps necessary to reduce the
number of securely detained youth who are not at high
risk of failing to appear in court or who have not been
determined to be dangers to their communities at evi-
dentiary hearings addressing the issue.  Specifically,
we recommend the following:

1. The Massachusetts Juvenile Court should take
the steps necessary to ensure that justices do not use
detention as a teaching device, a rehabilitative tool or
a “wake-up call” for youth who do not meet the stan-
dards for detention under the Massachusetts bail
statute and are still entitled to the presumption of
innocence.  

2. The Commonwealth should increase the avail-
ability of community-based programs to supervise
youth who need such support to remain at home until
their cases are adjudicated.  

3. The Commonwealth should develop an integrated
inter-agency system for referring low- and medium-
risk youth who cannot return home to DSS or DMH for
placement or the support services necessary to permit
them to return home.
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4. The Commonwealth should increase the avail-
ability and accessibility of short-term residential
placements within DSS and DMH for low- and medi-
um-risk children charged with delinquent behavior. 

5. In late 2008, when it is linked with the MassCourts
electronic case management system, the
Massachusetts Juvenile Court should use the system
to collect, analyze and publicly report data on the rea-
sons why youth are securely detained prior to adjudi-
cation and the extent to which secure detention deters
crime, as many justices believe, or increases recidi-
vism, as the national research demonstrates. 

6. Defense attorneys should advocate aggressively
and creatively against the detention of their clients.  At
a minimum, lawyers should address the criteria laid
out in the bail statute, actively seek to connect their
clients with community-based resources that would
increase the likelihood that youth will make all court
appearances, oppose the imposition of conditions of
release or terms of pretrial probation that are not
designed to guarantee a child’s return to court, and
regularly appeal excessive bail determinations. 

7. The Massachusetts Juvenile Court should deter-
mine whether the procedures for appealing juvenile
bail determinations are more onerous than those for
appealing adult bail determinations and, as a result,
discourage defense attorneys from taking appeals.  If
they are more onerous, the Massachusetts Juvenile
Court should adopt changes to ensure that its proce-
dures do not hinder appeals.  

8. The Committee for Public Counsel Services
should take steps to remedy deficiencies in the quality

of juvenile indigent defense representation by mandat-
ing that juvenile defenders receive additional juvenile-
specific training and improving the support and
supervision of such attorneys. 

9. The Commonwealth should provide the
Committee for Public Counsel Services with the fund-
ing necessary to create a Juvenile Defender Division
designed to further improve juvenile indigent defense
representation.  That Division should partner with the
Committee’s Private Counsel Division to, among other
things, develop an appropriate case management sys-
tem, create additional small juvenile defender offices
similar to the Suffolk County Youth Advocacy Project
throughout the Commonwealth and develop a juvenile-
specific affirmative advocacy and litigation unit with
capacity to address systemic concerns. 

We further recommend that the Commonwealth take the
steps necessary to comply with its obligation under the fed-
eral Juvenile Justice and Delinquency Prevention Act to
identify the reasons why youth of color are disproportion-
ately confined in Massachusetts detention and correction
facilities.  Specifically, we recommend the following:

10. The Commonwealth should fund a comprehen-
sive, in-depth study to determine the extent to which
the policing practices in public school systems and the
prosecution of youth for violating the terms of their
probation contribute to the overrepresentation of youth
of color in the juvenile justice system.  

11. The Legislature should adopt and the Governor
should approve a budget that requires local police
departments, sheriffs’ offices, the Office of the
Commissioner of Probation and District Attorney’s

LOCKING UP OUR CHILDREN

AMERICAN CIVIL LIBERTIES UNION     9



Offices to collect, analyze and publicly report data on
juvenile arrests, the filing of applications for delin-
quency complaints, the detention of youth prior to
arraignment, charging decisions and the use of diver-
sionary programs, disaggregated by race, ethnicity,
gender, home zip code and charge, as a precondition of
receiving state funding. 

12. The Massachusetts Juvenile Court should use
the MassCourts system to collect, analyze and publicly
report data on the issuance of delinquency com-
plaints, the use of diversion programs, adjudication,
disposition, and pre- and post-adjudication probation
violations, disaggregated by race, ethnicity, gender
and charge, to determine the extent to which deci-
sions made at these points in the juvenile justice sys-
tem influence the disproportionate confinement of
minority youth.  
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Since 1988, the federal Juvenile Justice Delinquency and
Prevention Act4 has required states receiving funding pur-
suant to the Act to identify the extent to which youth of color
are overrepresented in their detention and correctional facil-
ities, to determine the reasons why they are overrepresent-
ed and to take steps to reduce their numbers.5 Studies
conducted both before and after the enactment of the statute
have concluded that while poverty-related risk factors may
contribute to disproportionate minority confinement, inad-
vertent racial stereotyping, systemic insensitivities to cultur-
al differences and the unforeseen consequences of
racially-neutral policies may also be responsible.6

In 2001, the ACLU set about to determine whether
Massachusetts had complied with the Juvenile Justice and
Delinquency Prevention Act.  Documents obtained by the
ACLU through the Commonwealth’s Public Records Act7

revealed that it had not. 

The Commonwealth’s ability to identify the degree to which
minority youth were overrepresented and the reasons for
that overrepresentation had been hampered by a lack of
data.  Many of Massachusetts’ 351 local police depart-
ments, including several located in large urban areas, did
not collect juvenile arrest statistics and those that did fre-
quently failed to tabulate arrests by race or ethnicity.  

The Massachusetts Juvenile Court tracked only the number
of delinquency complaints filed each year. It did not collect
data on the number of children who were the subject of
applications for delinquency complaints, the number of
children diverted at intake, the number arraigned, the
number detained at and after arraignment, the number
adjudicated delinquent, the number placed on probation
after an adjudication of delinquency, or the number who re-
offended.8 It was one of 11 states that did not provide data
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IIII.. BBAACCKKGGRROOUUNNDD

THE DISPROPORTIONATE CONFINEMENT 
OF YOUTH OF COLOR IN MASSACHUSETTS’ 
JUVENILE DETENTION AND CORRECTIONAL   
(TREATMENT) FACILITIES

AA..  TTHHEE AACCLLUU’SS 22000033 RREEPPOORRTT

In the late 1990s, the Office of Juvenile Justice and
Delinquency Prevention of the United States Department of
Justice released data revealing that youth of color were dis-
proportionately confined in state juvenile detention and
correctional facilities throughout the nation.  In 1997, youth
of color accounted for one-third of the nation’s adolescent
population, but two-thirds of youth held in state juvenile
detention and correctional facilities.  Latino youth were two
and one-half times more likely than Caucasian youth to be
confined in a detention or correctional facility.  African-
American youth were 5 times more likely.1

In Massachusetts, youth of color represented slightly more
than 20% of the Commonwealth’s adolescent population,
but approximately 60% of youth held in juvenile detention
and correctional facilities (which are also referred to in
Massachusetts as “treatment facilities”).2 Latino youth
were 5 times more likely than Caucasian youth to be con-
fined in a detention or correctional facility.  African-
American youth were 8 times more likely.3
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to the National Juvenile Court Data Archive. Created in
1975 by the Office of Juvenile Justice and Delinquency
Prevention to support local and national policy and pro-
gram development, the Archive currently contains the
automated records of over 15 million juvenile court cases
from these 39 states.9 

The Commonwealth had drafted plans to reduce minority
overrepresentation, but none had been implemented.
Although the Commonwealth received millions of federal
dollars for juvenile delinquency prevention programming, it
had very few such programs for minority youth.  

In 2003, the ACLU published a report setting forth its find-
ings and recommending, among other things, that
Massachusetts: (1) prioritize the reduction of the number of
youth of color in its juvenile justice system; (2) revamp the
advisory committee appointed by the Governor pursuant to
the Juvenile Justice Delinquency and Prevention Act to
oversee the Commonwealth’s implementation of the Act;
(3) develop meaningful data collection capabilities; (4) iden-
tify the root causes of overrepresentation in at least one
geographic area; and (5) ensure that youth of color had
equal access to appropriate community-based alternatives
to detention.10

Several months later, the ACLU hosted a forum in Boston to
introduce Commonwealth policy-makers to strategies
employed by Multnomah County, Oregon; Santa Cruz
County, California; Cook County, Illinois and other localities
to reduce the number of minority youth securely detained
prior to adjudication.11 With assistance and technical sup-
port from the Juvenile Detention Alternatives Initiative
(JDAI) of the Annie E. Casey Foundation, these localities
monitored pre-adjudication detention decision-making to
ensure that they detained only those children who were at

high risk of re-offending or failing to appear at court hear-
ings.  They returned medium- and low-risk children to their
parents or guardians.  They developed short-term commu-
nity-based programs to provide the supervision necessary
to ensure that these children did not re-offend or fail to
appear in court while at home.  For those medium- and low-
risk children who did not have a parent or guardian to whom
they could be released, these localities developed non-
secure housing alternatives.12

Over a period of several years, Multnomah County, Oregon
reduced its average daily juvenile detention population by
65% and the proportion of detained youth who were youth
of color by almost 25%.  Santa Cruz County, California
reduced its average daily detention population by 65% and
the average minority population in its juvenile hall by 17%.13

Subsequent studies showed that JDAI strategies were
between 3 and ten times less expensive than secure deten-
tion on a per child basis, just as effective in ensuring that
children returned to court and did not re-offend, and less
detrimental to children.14 

As of the date of the forum, Massachusetts neither moni-
tored detention decision-making nor had any officially rec-
ognized community-based alternatives to detention.15
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BB..  MMAASSSSAACCHHUUSSEETTTTSS’ SSUUBBSSEEQQUUEENNTT
EEFFFFOORRTTSS TTOO AADDDDRREESSSS DDIISSPPRROOPPOORRTTIIOONNAATTEE
CCOONNFFIINNEEMMEENNTT

Following the publication of the ACLU’s 2003 report, a num-
ber of state agencies made changes in their policies and
practices.  The Governor’s Office reconfigured the advisory
committee that oversaw the Commonwealth’s implemen-
tation of the Juvenile Justice Delinquency and Prevention
Act and the dissemination of federal funds received pur-
suant to the Act.  Known within the Commonwealth as the
Juvenile Justice Advisory Committee (JJAC), this group
now represents a wide variety of organizations and entities
that work with at-risk youth and communities of color.16

Prior to the report, the majority of members were state
employees.

The Massachusetts Executive Office of Public Safety and
Security (EOPSS), which staffs the JJAC, hired a full-time
Disproportionate Minority Contact Reduction Specialist to
study and educate others about the issue and to work with
the JJAC to develop strategies to reduce overrepresentation.

The reconstituted JJAC publicly announced that reducing
the number of youth of color in the Commonwealth’s
detention facilities was one of its priorities.  With EOPSS’s
assistance, it hosted forums throughout the
Commonwealth to identify reasons why minority youth
were disproportionately confined and strategies for
addressing the disparity.  In addition, it revised the manner
in which it awarded the federal funds received pursuant to
the Act, giving preference to programming that addressed
the overrepresentation of minority youth.17 

Among others, the JJAC provided federal funding to the
Robert F. Kennedy Children’s Action Corp., Inc. to develop
the Commonwealth’s first community-based alternative to
detention — an intensive case management program
known as the Detention Diversion Advocacy Project (DDAP).
Located in Dorchester, the program supervises youth
released to their parents or guardians until their cases are
adjudicated (usually 6 to 8 weeks) to ensure that they
appear in court and do not re-offend.  During its first 2
years of operation, the program served 157 youth, all but 4
of whom were youth of color, at an average cost of $1,350
per child.18 Eighty-five percent successfully completed the
program.19

The JJAC also provided federal funding to DYS to interest
the Annie E. Casey Foundation in working with the cities of
Boston and Worcester to develop alternatives to detention.
In late 2006, the Foundation formally designated Boston and
Worcester as JDAI sites.20 To move the initiative forward,
DYS has convened state and local steering committees on
which 24 different stakeholder agencies, including DSS, the
Office of the Commissioner of Probation, the Massachusetts
Juvenile Court and the Committee for Public Counsel
Services, are represented.  It has tasked the steering com-
mittees with, among other things, gathering data, mapping
the juvenile court system and developing risk assessment
tools to guide judicial detention decision-making. 

The Committee for Public Counsel Services (CPCS), the
state agency that oversees the provision of legal represen-
tation to the indigent, took a number of steps to enhance
the quality of representation in delinquency proceedings.
In mid-2005, it successfully persuaded the Legislature to
increase the rate of compensation paid to public defender
attorneys from $30 to $50 per hour. 21 It created new staff
attorney positions to provide additional support to juvenile
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defenders throughout the Commonwealth, and it now
requires attorneys to complete not only 5 days of training as
a prerequisite for representing indigent clients, but also 8
hours of training each year.22 (Only 2 hours of the 5-day pre-
service training focus on juvenile representation; defenders
do not need to attend juvenile-specific programs to fulfill
the annual 8-hour training requirement.)  With federal
funds awarded to it by the JJAC, the Committee also
enhanced its Juvenile Defender Network to assist defend-
ers in advocating against the unnecessary detention of
their clients.  

Lastly, the Massachusetts Court System developed and
installed a web-based electronic case management sys-
tem, MassCourts.  As of February 2008, the system only
tracked adult criminal cases, but by the end of 2008, it is
expected to track juvenile delinquency cases as well.
According to the Chief Justice of the Massachusetts
Juvenile Court, the system will have the capacity to collect
and analyze data that the Court has not previously collect-
ed or analyzed.  

CC..  TTHHEE CCOONNTTIINNUUEEDD OOVVEERRRREEPPRREESSEENNTTAATTIIOONN
OOFF YYOOUUTTHH OOFF CCOOLLOORR

The degree to which youth of color are overrepresented in
the Commonwealth’s secure detention facilities and juve-
nile correctional facilities, however, has not changed.
Moreover, Massachusetts is no closer than it was in 2003 to
understanding why youth of color are overrepresented.  It
has no comprehensive state-wide plan to address the issue
and it continues to appropriate very little money either to
reduce overrepresentation or to develop alternatives to
secure detention.  

Although the actual number of detained and committed youth
fell between 1998 and 2007, minority youth continued to
account for slightly more than 20% of the Commonwealth’s
population  ages 10 to 16 and approximately 60% of those
youth detained and committed.23
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The Commonwealth’s ability to determine why youth of color
are disproportionately detained continues to be stymied by a
lack of data.  Law enforcement agencies gather no more
data than they did in 2003.  The Massachusetts Juvenile
Court is awaiting the MassCourts system.  Although the
Office of the Chief of Probation reportedly collects some rel-
evant data, it has refused to make public any data other than
the aggregate caseload data posted on its website.26 The
JJAC had funding to hire social scientists to cull data from
individual case files but, according to the Massachusetts
Juvenile Court, the Office of the Commissioner of Probation
controls the files and the Office will not permit social scien-
tists to access them.27

During the last 2 legislative sessions, former state Senator
Jarrett Barrios introduced a bill before the Massachusetts
Legislature that would have required state agencies
involved in the juvenile justice system and municipal law
enforcement agencies to collect and report data.  That bill
never made it out of committee because of an apparent
lack of interest.28

The most concrete plans to address disproportionate
minority confinement are the Dorchester DDAP program
and DYS’s JDAI effort in Boston and Worcester.  The Office
of the Commissioner of Probation, however, is in a position
to frustrate both.  The success of the JDAI model, for exam-
ple, depends on accurate data about why youth are
detained and whether they are dangerous enough to
require locked supervision.  In Massachusetts, that infor-
mation reportedly is part of the data that the Office of the
Commissioner of Probation has refused to make public,
even to DYS and the JDAI working groups.  

According to DDAP program administrators and members
of the JJAC, the Office views the DDAP program as intrud-
ing upon the Office’s role in the detention decision-making
process.   It allegedly attempts to assert its authority by
refusing to refer otherwise eligible youth to the program
and asking that the Juvenile Court impose onerous record-
keeping requirements on the program.   
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In fiscal year 2006-07, the only money the Commonwealth
allocated for the development of programming specifically
designed to reduce minority overrepresentation was
$500,000 in federal funds.  During the last several years,
however, the federal government has substantially reduced
the amounts it distributes to Massachusetts and other
states for delinquency prevention programming.  In fiscal
year 2001-02, for example, Massachusetts received $6.9
million.  In fiscal year 2006-07, it received $1.9 million.  Of
that $1.9 million, the Commonwealth set aside roughly
$1.4 million to pay third-party vendors to house juveniles
held by local police departments between arrest and
arraignment, leaving only $500,000 for disproportionate
minority reduction initiatives.29 Even less money was avail-
able in fiscal year 2007-08.  As of the date of this report, the
Commonwealth had not allocated any state funds to com-
pensate for the decrease in federal funding.         
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IIIIII..  TTHHEE AACCLLUU’’SS 22000066--0077 SSTTUUDDYY::  

AN ATTEMPT TO IDENTIFY 
THE REASONS FOR DISPROPORTIONATE 
MINORITY CONFINEMENT

AA..  PPUURRPPOOSSEE OOFF SSTTUUDDYY

In light of the Commonwealth’s inability to identify the rea-
sons why youth of color are overrepresented, the ACLU
decided to determine whether we could do so.   Although
there are many points between arrest and disposition at
which decisions are made that influence the manner in
which cases proceed through the juvenile justice system,
we initially chose to focus on 2 — arrest and detention after
arraignment but before adjudication.

We initially looked at arrest rates and patterns because we
had heard from many justices and advocates that the over-
representation of minority youth in detention and correc-
tional (treatment) facilities was caused, in part, by the
disproportionate arrest of youth of color. The justices and
advocates speculated that minority youth were arrested in
greater numbers than Caucasian youth because of the
extent to which inner-city public schools with large minor-
ity student bodies rely on the juvenile justice system to
address school disciplinary problems.  In 2006, for exam-
ple, 82% of the students enrolled in Springfield’s public
schools were youth of color.30 During the same year, a

reported 40% of all juvenile arrests in the City of Springfield
were made by police officers assigned to patrol the city’s
schools.31 Similarly, in 2005, 79% of the students enrolled
in Holyoke’s public schools were youth of color,32 and
approximately one-quarter of all juvenile arrests were
school-based.33

Because of a lack of reliable juvenile arrest data disaggre-
gated by race and ethnicity, we ultimately concluded that
we could not conduct a statewide study of arrest practices
and decided to limit the focus of our study to pre-adjudica-
tion detention decision-making.34 We elected to study
detention because, in 2003, the most recent year for which
nationwide data is available, a one-day count of youth con-
fined to juvenile detention and correctional facilities across
the country revealed that Massachusetts had one of the
higher rates of detention in the nation.  Thirty-three states
had a smaller percentage of their adolescent population
residing in detention facilities than did Massachusetts.  On
the other hand, only 8 states had a smaller percentage of
their adolescent population residing in correctional facili-
ties than did Massachusetts.35

In addition, available data indicated that Massachusetts’
detention practices were at odds with national and interna-
tional standards, including the United Nations Rules for the
Protection of Juveniles Deprived of their Liberty, the United
Nations Standard Minimum Rules for Non-Custodial
Measures, the United Nations Minimum Rules for the
Administration of Juvenile Justice, the United Nations
Convention on the Rights of the Child, the Institute of
Judicial Administration/American Bar Association Juvenile
Justice Standards and guidelines promulgated by the
National Council of Juvenile and Family Court Judges and
the Coalition for Juvenile Justice. These standards recom-
mend that detention should be limited to youth who are at
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high risk of re-offending or failing to appear at their next
court hearing and that all other children should be allowed
to remain at home until their cases are adjudicated.36

Despite these standards, a large percentage of the children
detained by Massachusetts do not appear to be at high risk
of re-offending or failing to return to court.  In 2006, 45% or
2447 of the 5438 youth detained had been charged with mis-
demeanors.37 There was no publicly available evidence that
any of these children had histories of failing to appear or
were dangers to their communities.  In fact, at least 80% of
all detained youth were released into their communities
once their cases were resolved.  Either they were not guilty
of the charges against them or the crimes for which they
were adjudicated delinquent were not serious enough to
warrant commitment.38

That the Commonwealth was detaining large numbers of
low- and medium-risk children was further supported by
the fact that the rate at which the Commonwealth detained
youth appeared to have no correlation to the rate at which it
arrested and committed them. Between 2000 and 2005, for
example, the estimated number of juvenile arrests and the
number of youth committed to DYS decreased by 17% and
27% respectively.  Yet the number of youth securely detained
during the same time period decreased by only 5%.39

BB..  MMEETTHHOODDOOLLOOGGYY

Initially, we sought and obtained hundreds of documents
from DYS, the state agency responsible for housing youth
detained after arraignment.  Although DYS has the statuto-
ry authority to develop a variety of detention facilities, it has
only secure facilities and a limited number of foster homes
for very young children. DYS compiles demographic data on
youth residing in its secure facilities, disaggregated by age,
gender, race, ethnicity, severity of offense, municipality of
residence, length of stay and Juvenile Court Division.  It
does not, however, maintain data on the reasons why youth
are detained.40

To obtain that information, we conducted in-person and
telephone interviews with 14 of the Commonwealth’s 39
Juvenile Court justices; attorneys from the Berkshire,
Hampden, Worcester, Bristol, Middlesex, Suffolk and Cape
and Islands District Attorney’s Offices; administrators and
clerks from the Berkshire, Hampden, Worcester, Bristol,
Middlesex, Suffolk and Essex County Divisions of the
Massachusetts Juvenile Court; administrators from DYS,
DSS, DMH, EOPSS, the Committee for Public Counsel
Services and the Office of the Commissioner of Probation;
officers from police departments in Boston, Fall River,
Holyoke, Lawrence, Lowell, Lynn, Pittsfield, Springfield and
Worcester; 41 35 juvenile defense attorneys and 8 other juve-
nile advocates.  In addition, we attended forums hosted by
the JJAC in Worcester, Brockton and Boston to which vari-
ous stakeholders from around the Commonwealth had been
invited to discuss the reasons for and the alternatives to
pre-adjudication detention. The Office of the Commissioner
of Probation was the only state agency that refused to per-
mit its regional and local employees to be interviewed.
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We asked each interviewee about his or her own personal
experiences and observations.  No interviewee was asked
to speculate about practices and policies of which he or she
had no first-hand knowledge.

The results of our investigation are set forth below.  

CC..  FFIINNDDIINNGGSS

1.  Massachusetts Statutory And Case Law Limits 
The Secure Detention Of Youth

Massachusetts state law presumes that all children
charged with delinquent behavior shall remain in the cus-
tody of a parent or guardian until their cases are adjudicat-
ed.42 However, it permits the detention of youth at
arraignment or any time after arraignment and prior to a
formal determination of guilt or innocence under circum-
stances set forth in the Massachusetts bail statute (as it is
encoded in the Massachusetts General Law) and a decision
of the Massachusetts Supreme Judicial Court, Jake J. v.
Commonwealth. 43

In accordance with national and international standards,
the bail statute, which applies to adults and children equal-
ly, only authorizes the detention of those determined to be
at high risk of flight or re-offending.  More specifically,
Massachusetts General Law limits detention at arraign-
ment to: 

•   Adults and children who are at risk of flight based on
the nature of the charges against them, the potential
penalty they face, and their family ties, financial

resources, employment records, mental health, reputa-
tion, and prior involvement with the criminal or juvenile
justice systems;44 

•   Adults and children who are dangers to their com-
munities, based upon evidence presented at a hearing
commonly referred to as a “dangerousness hearing;”45

and 

•   Children in need of a mental health evaluation to
assist with the adjudication of their cases.46

Adults and children who are deemed to be at risk of flight
may still be permitted to remain at home if they or their
families post bail guaranteeing their appearance at their
next court hearing.47 Adults and children who are consid-
ered dangers to their communities may also be allowed to
remain at home if they agree to adhere to certain conditions
imposed by a court to minimize that danger.48 State statu-
tory law mandates that the conditions be the least restric-
tive necessary to ensure the safety of the community.49

The Massachusetts bail statute similarly limits the subse-
quent detention of adults and children initially permitted to
remain at home to:

•   Adults and children charged with another crime
while released on bail, provided a justice: (a) previously
warned them of the consequences of a subsequent
charge; (b) finds probable cause to believe that they
committed the second crime; and (c) finds that their re-
release will seriously endanger any person or the com-
munity;50 or

•   Adults and children who were determined to be dan-
gers to their communities at a “dangerousness hear-
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ing,” were released on conditions designed to minimize
that danger, and violated those conditions, provided a
justice finds that there are no other conditions that can
be imposed that will reasonably assure the safety of the
community or that they are likely to abide by.51

A third circumstance under which youth initially permitted to
remain at home may be detained is set forth in the Jake J.
decision.  Contrary to national and international standards
and the bail statute, however, the Jake J. decision, which
applies only to children, does not limit detention to youth
deemed to be flight risks or dangers to their community.  

Pursuant to Chapter 278, Section 87, of the Massachusetts
General Law, an individual who is neither a danger to his
community nor a flight risk may be ordered to abide by cer-
tain conditions while at home prior to adjudication but only
if that individual agrees to the conditions.  A justice may ask
the individual to agree to any condition that the justice
“deems proper.”52 Although Section 87 is silent as to
whether a justice may detain an individual who violates
those conditions, the Jake J. decision permits the justice to
detain a child who does so pursuant to the justice’s “inher-
ent interest” in enforcing his or her own orders.53 In decid-
ing whether to detain, the justice does not need to find that
the child is at risk of flight or a danger to his community but
only that “the juvenile [is] ‘unlikely to abide by any [other]
condition or combination of conditions of release.’”54

2. Massachusetts Uses Secure Pre-Adjudication    
Detention As A Disciplinary And Rehabilitative Tool 

The Massachusetts Juvenile Court justices we interviewed
acknowledged that the Court’s 39 justices do not uniformly
apply the law as set forth above.  Some adhere to the letter

of the law, detaining only those youth who are at high risk
of flight or who have been determined to be dangers to
their community after a “dangerousness hearing.”  Others,
however, will hold youth who are neither flight risks nor
dangerous because they believe secure detention to be in
the children’s “best interest.”  

The justices in the second group, together with the Office of
the Commissioner of Probation55 and a significant number
of defense attorneys, prosecutors and police officers, view
detention as an effective rehabilitative and/or disciplinary
tool.  They believe that it can and should be used to fright-
en youth into obeying the law or to compel them to “con-
form” their behavior: 

“You ask why detention is so high.  Some judges
would say that they use it as a teaching tool for kids.”   

—Juvenile Court Justice

“Putting kids into DYS detention is one of the best
things for some kids who really need to be scared
and to think, ‘I don’t want this to happen to me
again.’”   

—Defense Attorney

“If a kid is appropriate for bail but needs ‘a wake-up
call,’ I may detain him.  He ‘must learn that there are
consequences . . ..’”

—Juvenile Court Justice

“Detention shows that there are consequences to
behavior.” 

—Assistant District Attorney
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Federal and state constitutional law prohibits the use of
pre-adjudication detention as a rehabilitative tool or “wake-
up call.” Pursuant to that law, every individual charged with
criminal wrongdoing or delinquent behavior is presumed to
be innocent.  Until he has been proven guilty beyond a rea-
sonable doubt, he may not be detained or otherwise
deprived of his liberty for rehabilitative or punitive purpos-
es.56 As one Massachusetts Juvenile Court justice said,
“Pre-trial is not the time to rehabilitate kids . . . the pre-
sumption of innocence applies.”57

Moreover, according to national research, secure pre-adju-
dication detention does not frighten youth into behaving. In
fact, it does exactly the opposite. It provides children with
an opportunity to interact with peers with more serious
criminal histories and behavioral problems without the
potentially mitigating influences of family, school, service

“One of the judges, if conditions are given and condi-
tions are violated, he will hold kids accountable [by
detaining them]. . .  [It’s] better to give kids a taste of
lock-up without commitment.”

—Defense Attorney

“Probation officers often referred to pre-adjudica-
tion detention as a ‘wake-up call.’”

—Defense Attorney

“Sometimes we agree to have our kid detained for
one to 2 weeks . . .  a sort of a spanking.  Probation
will often agree to do this with a defense attorney
when the kid needs a sort of reality check.”

—Defense Attorney

“Secure detention can be used as a ‘time out’ for a
period of reflection so that the child sees what it’s
like to be incarcerated.”

—Police Officer

Even though a youth may not be at risk of flight, these jus-
tices sometimes set bail at an amount neither the child nor
his family can pay in order to demonstrate to him the
potential consequences of an adjudication of delinquency.
The amount of bail does not need to be in the hundreds of
thousands for a child to be unable to pay.  If the child is indi-
gent, bail in the amount of $500 or $1000 can be excessive.  

The same justices will also detain a youth to “hold him
accountable” for violating the conditions he was ordered to
obey while at home awaiting adjudication.  In most cases,
the conditions were not imposed to guarantee the child’s
return to court or in response to a “dangerousness hear-
ing,” but for rehabilitative purposes.  They usually include:
“attend school without incident,” “remain drug and alcohol
free,” “obey rules at home” and “obey curfew.” 
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James R.
Fifteen year-old James R. spent a week in a DYS deten-

tion facility after a juvenile court set bail at $1500, an

amount that neither he nor his family could pay.  James

allegedly stole a bus pass from another child.  His only

other contact with the juvenile justice system had been

an arrest a few months earlier after the police found

him in possession of a CD allegedly stolen from a car by

another group of juveniles. Both he and his mother had

appeared at all court hearings in connection with the

earlier charge.  On appeal, the superior court vacated

the juvenile court’s order setting bail at $1500 bail and

released James to his mother.



providers or community.  As a result, it is one of the most
accurate predictors of recidivism.58 According to one
Massachusetts Juvenile Court justice, detention makes the
young people who come before him less fearful of jail:
“[Youth] who are at DYS think that they can now handle
prison, so they’re not afraid of going to prison and they
should be....”59

Justices who use pre-adjudication detention as a teaching
and/or rehabilitative device often support their detention
decisions with arguments that fail to acknowledge the
unconstitutionality of punitive pre-adjudication detention or
the national research demonstrating that pre-adjudication
detention has negative consequences on children.  For
example, some justices, when asked to provide a legal jus-

tification for bail determinations designed to give youth a
“feel for life behind bars” contend that the amount of bail is
justified by public safety concerns arising from the nature
of the offense with which the youth has been charged.  

This rationale, however, fails for 2 reasons.  First, the
Massachusetts Supreme Judicial Court has made clear that
bail determinations may not be based on a justice’s subjective
determination of a youth’s supposed threat to public safety.
The Court must hold a “dangerousness hearing.”60 Second,
although the nature of the offense is one factor to be consid-
ered in determining flight risk and the appropriate amount of
bail, it is not the only one.  State law requires that the nature
of the offense be balanced with a number of other previously
mentioned factors, including the youth’s family ties, financial
resources, employment and mental health records, reputa-
tion in the community and prior involvement with the juvenile
justice system.61

When asked to justify the subsequent detention of low- and
medium-risk youth initially permitted to remain at home
subject to conditions, justices refer to the Juvenile Court’s
rehabilitative mission, the Jake J. decision and the fact that
the child voluntarily agreed to the conditions.  These argu-
ments are often without merit as well.  

First, as previously mentioned, the presumption of inno-
cence prevents the rehabilitation of a youth who has yet to
be adjudicated delinquent and determined to be in need of
rehabilitation.   

Second, advocates report that the conditions imposed are
not necessarily rehabilitative; they are often not tailored to
the individual needs and circumstances of the child and
frequently imposed without any meaningful assessment as
to whether the child is capable of adhering to them.  By way
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Kenny A.
Fifteen year-old Kenny A., a boy in the legal custody of

the DSS, spent 5 days in a secure DYS detention facility

after a juvenile court set bail at $300, twice the

amount requested by the District Attorney.   Kenny,

who had had no prior contact with the juvenile justice

system, had been charged with receiving a stolen

motor vehicle after police officers noticed a group of

boys peering into an empty vandalized car parked on

the side of the road.  Although the District Attorney

asked that bail be set at $150, the  juvenile court set it

at $300 after learning that Kenny had allegedly made

homophobic remarks in his last foster care placement.

On appeal, the superior court vacated the juvenile

court’s order setting bail and released Kenny to DSS.  



of example, these advocates point to youth with substance
abuse problems ordered to remain drug free; children with
a long history of conflict with their parents ordered to obey
home rules; and young people who have difficulty control-
ling their behavior because of diagnosed disabilities
ordered to attend school without incident.  

Advocates further report that once these children are at
home, there are few community-based services available to
support their compliance with the conditions while they
await adjudication — a wait that could be as long as 6
months.  Out-patient drug treatment and counseling pro-
grams in low income and minority communities have long
waiting lists or lack the experience or training to provide
culturally competent services to the different ethnic groups
that reside in their communities.  

Lastly, according to advocates, most youth do not “voluntari-
ly” agree to the conditions.  Instead, justices routinely threat-
en to detain young people to compel their acquiescence.  

Although defense attorneys may challenge the imposition
of conditions not designed to ensure a child’s return to
court or imposed in connection with a “dangerousness
hearing,” or appeal excessive bail determinations to the
Massachusetts Superior Court, 62 few of those whom we
interviewed reported that they did so on a regular basis.  An
estimated 90% of youth charged with delinquent behavior
are represented by an attorney assigned to them by the
Juvenile Court.  To be eligible for an assignment, an attor-
ney must contract with one of 11 regional bar advocacy pro-
grams administered by the Committee for Public Counsel
Services.  Most contract attorneys function as solo-practi-
tioners and are provided with little juvenile-specific training
and minimal direct supervision or support.  

Some defense attorneys argue that the “system” discour-
ages the appeal of juvenile bail determinations.  They con-
tend that the process for taking such appeals is overly
burdensome and time-consuming, particularly when com-
pared to the process established by the Massachusetts
District Court for appeals of adult bail determinations.  In
the adult system, the court itself forwards all necessary
paperwork to the appellate court.  In the juvenile system,
defense attorneys must compile and forward it.  Some jus-
tices interviewed, however, deny that the Massachusetts
Juvenile Court places systemic impediments in the way of
juvenile defenders and state that to the extent such imped-
iments exist they are the result of policies and practices
established by clerks in individual juvenile courthouses.    

3.  Massachusetts Uses Secure Detention Facilities 
To House Youth Who Cannot Be Accommodated  
By The Commonwealth’s Child Welfare and 
Mental Health Systems

All justices interviewed stated that they detain youth who
are not at high risk of flight or who have not been deter-
mined to be dangerous if they believe the youth cannot
return home safely.  A child’s living situation may be too
chaotic or violent; his parents or guardians may not want to
care for him; or he may have behavioral, mental health
and/or substance abuse problems that require an out-of-
home placement. Alternatively, the child may be in foster
care and DSS refuses to permit him to return.  

Because the children are not at high risk of flight and have
not been determined to be dangerous, they do not need to
be in a locked facility.  In theory, they should be placed with
DSS, the state agency responsible for working with at-risk
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families and caring for children whose parents or
guardians cannot or will not care for them, or with DMH,
the state agency responsible for addressing the needs of
mentally ill adults and children.  

The Commonwealth’s juvenile justice and social service
systems, however, are not integrated, making it difficult for
youth involved with one system to access services offered by
another in a timely and efficient manner.  Youth charged
with delinquent behavior, for example, may not obtain serv-
ices from DSS unless they are also the subject of a substan-
tiated report of child abuse or neglect or a Child in Need of
Supervision (CHINS) petition, or have been placed voluntar-
ily in DSS custody by a parent or guardian.  On occasion, jus-
tices will ask probation officers to file abuse and neglect
reports or request that a parent, school official or police
officer file a CHINS petitions.  The mere filing of a report or
petition, however, does not always result in the provision of
services.  It does, however, involve a child in additional and
intrusive court proceedings.63

Neither DSS nor DMH has a sufficient number of short-
term residential programs to accommodate youth charged
with delinquent behavior.64 Advocates in Middlesex,
Berkshire, Bristol, Worcester and Hampden Counties
report that they have been warned by local DSS officials not
to “waste their time” looking for foster homes, group
homes or residential treatment programs.  There are
none.65 Although DMH contends that its long-term adoles-
cent residential facilities are under-utilized, it admits that
the availability of shorter-term residential treatment pro-
grams, crisis stabilization programs and respite care beds
varies by geographic region.66

Every division of the Massachusetts Juvenile Court has a
clinic staffed with licensed psychologists, social workers
and mental health counselors who could theoretically
assist youth in finding alternative placements, but the clin-
ics consider themselves desperately under-funded and
under-staffed.   They claim that they are only able to serv-
ice about 11% of court-involved youth with mental health
issues, substance abuse issues, special educational needs
and histories of abuse and neglect.67 Non-emergency cases
must often wait 6 to 8 weeks for the clinics to complete
evaluations. For 8 years, the state legislature refused to
increase the clinics’ funding.  In FY 2006-07, the clinics
received an additional $500,000 and in FY 2007-08, an addi-
tional $686,000, for a total of $1.868 million, slightly more
than one-half of what they had requested.68

To hold children who cannot return home safely, justices
might set bail at one dollar, payable only by the children’s
parents or by DSS, knowing that the parent will not pay the
bail and that DSS has no funding stream from which it can
obtain funds for such purposes.69 The children remain in
detention until a more suitable placement is found, or if
their parents had refused to take them home, until their
parents relent. 
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Maria R.
Fifteen-year-old Maria R. was detained in a secure

DYS detention facility for 8 weeks because the

Department of Social Services could not locate an

appropriate placement for her.  She had been arrest-

ed at school for having a small metal nail file in her

possession.  She could not return home because her

mother was unable to provide her with a safe and

secure environment.  Prior to her arrest, she had

been brutally raped by an uncle.  



The degree to which DYS secure detention facilities are
used as placements of last resort received considerable
attention in 2005 after 2 securely detained youth committed
suicide.  At that time, the Massachusetts Statehouse News
Service quoted then Health and Human Services Secretary
Ronald Preston as stating “[w]e believe that DYS is not
being used appropriately . . . Kids end up there that ought
not to be there.”70 It quoted another state official as stating
that DYS was “increasingly becoming a ‘place of last resort’
for hundreds of troubled children . . . who would be better
served in other settings.” 71

4.  Unnecessary Secure Detention Harms Youth

The use of secure detention facilities to house youth in
need of alternative placements, even temporarily, is bad
public policy.  According to a large body of national
research, the detention environment, by itself, can exacer-
bate and/or cause mental health problems, substance
abuse, stress-related illnesses and learning difficulties and
send young people back to their families and communities

with increased anger, frustration or depression.72 As DYS
Commissioner Jane Tewksbury notes, the environment is
particularly difficult for youth with behavioral health needs
that require a predictable structure.73

Although the Commonwealth detains many children for
only 2 or 3 days, hundreds are held for much longer.  In
2006, when DYS calculated length of stay by counting the
number of days that a child was physically present in a
detention facility, the average length of stay was 16 days.74

In 2007, after DYS began to calculate length of stay by
counting the number of days between the date a justice
ordered a child detained and the date a justice ordered the
same child released, the average length of stay increased
to 25 days.75

Because DYS does not administer any non-secure deten-
tion facilities, all detained youth but the very young are
housed in hard-ware secure facilities.77 (Recently, DYS
began placing children under the age of 12 in foster
homes.)  These youth are transported to the facilities in
shackles and strip-searched upon entering.  Once they
enter the facilities, their ability to move about is restricted.
All perimeter doors and bedroom doors are locked.  All
windows are screened and locked. 

According to DYS, one-third of the direct service staff is new
each year.  Many leave because of the stressful nature of
the job and the low rate of compensation.78 In 2006, entry-
level line staff received approximately $24,000 per year.79

The number of youth in each facility fluctuates daily, as new
children are ordered detained and others are released.
Although every child receives a psychological assessment
and medical examination when admitted to a facility, DYS
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Tanya K.
Tanya K. was detained in a secure DYS detention facil-

ity for 3 weeks, not because she was a flight risk or a

danger to her community but because her mother

refused to allow her to return home.  She was arrest-

ed at her mother’s request after her mother reported

to the police that her daughter had hit her.  According

to Tanya’s defense attorney, there were no alternative

placements.



has limited ability to ensure the compatibility of children
housed in any particular facility.  It cannot turn away a child
who has been ordered detained.  

DYS estimates that 75% of detained youth have substance
abuse issues; 20% take psychotropic medication; and 65%
have had some prior involvement with DSS.80 Because of
the presumption of innocence, however, DYS cannot treat
detained youth for the emotional and behavioral problems
that may have contributed to their arrest unless and until
they have been adjudicated delinquent.  To the extent psy-
chological and counseling services are available, they are
designed to meet acute and immediate needs or to help
youth adjust to the correctional environment. 

Between January 2005 and December 2006, there were
1374 reported “serious incidents” at 21 different detention
facilities.  Six hundred forty three of the 1374 incidents
involved the use of restraints because of an alleged threat,
an attempted assault or some other form of alleged
detainee misconduct.  Over 200 incidents involved assaults
and 92 involved suicidal gestures, ideations or attempts.81

The number of incidents varied from facility to facility.
Some reported one incident for every 3 detainees while
others reported one incident for every 17 detainees.82

Every child is required to receive 5 hours of educational
instruction per day while detained.  Advocates report, how-
ever, that the instruction offered at the facilities frequently
has little or no connection to that offered by local school
districts, making it difficult for detained youth to transition
back into the public school system after they are released.  

5.  Unnecessary Secure Detention Wastes 
Taxpayer Dollars

In addition to pushing youth deeper into the criminal justice
system by increasing recidivism and exacerbating the men-
tal health, behavioral and educational difficulties of
detainees, secure detention wastes public monies.  National
research shows that programs that supervise children
released to their parents or guardians until their cases are
adjudicated are between 3 and 10 times less expensive and
just as effective in ensuring that the children do not re-
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Table 4. 76

Securely Detained Youth by
Number of Days Detained:
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offend while released and return to court as required.83 In
2006, for example, securely detaining a single child for 16
days (the average length of stay) cost Massachusetts’s tax-
payers approximately $15,000.84 Providing supervision and
support to a child for 6 to 8 weeks through the
Commonwealth’s single alternative to detention program,
DDAP, cost taxpayers approximately $1,350.  
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IIVV..  CCOONNCCLLUUSSIIOONN AANNDD RREECCOOMMMMEENNDDAATTIIOONNSS

In summary, the ACLU concludes that although the
Commonwealth’s detention practices appear to be respon-
sible for some of the overrepresentation of youth of color in
Massachusetts’s secure detention and commitment (treat-
ment) facilities, they may not be the primary reason.  None
of Massachusetts Juvenile Court justices we interviewed
acknowledged race as a factor in the decision making
process.  Our interviewees did, however, acknowledge that
some justices routinely detain youth who do not meet the
standards for detention set forth in Massachusetts state
law.  To the extent youth of color are disproportionately
detained, they are disproportionately affected by this mis-
use of detention.  

Additional studies are needed to determine the extent to
which decisions made at different points within the juvenile
justice system may contribute to overrepresentation.
Massachusetts should undertake these studies immedi-
ately.  The Commonwealth has evaded its responsibilities
under the federal Juvenile Justice Delinquency and
Prevention Act for 20 years.  Given the detrimental impact
of unnecessary detention and incarceration, young people
of color residing in the Commonwealth cannot afford to
wait another 20 years.     

AA..  RREECCOOMMMMEENNDDAATTIIOONNSS

In light of our findings, we recommend that the
Commonwealth take the steps necessary to reduce the
number of securely detained youth who are not at high risk
of failing to appear in court or who have not been subject-
ed to a “dangerousness hearing” and determined to be
dangers to their community. Specifically, we recommend
the following:

1. The Massachusetts Juvenile Court takes the steps
necessary to ensure that justices do not use detention
as a teaching device, a rehabilitative tool or a “wake up”
call for youth who do not meet the standards for deten-
tion under the Massachusetts bail statute and are still
entitled to the presumption of innocence.

2. The Commonwealth should increase the avail-
ability of community-based programs to supervise
youth who need such support to remain at home until
their cases are adjudicated.  

3. The Commonwealth should develop an integrated
inter-agency system for referring low- and medium-
risk youth who cannot return home to DSS or DMH for
placement or the support services necessary to permit
them to return home.

4. The Commonwealth should increase the avail-
ability and accessibility of short-term residential
placements within DSS and DMH for low- and medi-
um-risk children charged with delinquent behavior. 
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5. In late 2008, when it is linked with the MassCourts
electronic case management system, the Massachusetts
Juvenile Court should use the system to collect, analyze
and publicly report data on the reasons why youth are
securely detained prior to adjudication and the extent to
which secure detention deters crime, as many justices
believe, or increases recidivism, as the national research
demonstrates. 

6. Defense attorneys should advocate aggressively
and creatively against the detention of their clients.  At
a minimum, lawyers should address the criteria laid
out in the bail statute, actively seek to connect their
clients with community-based resources that would
increase the likelihood that youth will make all court
appearances, oppose the imposition of conditions of
release or terms of pretrial probation that are not
designed to guarantee a child’s return to court, and
regularly appeal excessive bail determinations.

7. The Massachusetts Juvenile Court should deter-
mine whether the procedures for appealing juvenile
bail determinations are more onerous than those for
appealing adult bail determinations and, as a result,
discourage defense attorneys from taking appeals.  If
they are more onerous, the Massachusetts Juvenile
Court should adopt changes to ensure that its proce-
dures do not hinder appeals.  

8. The Committee for Public Counsel Services
should take steps to remedy deficiencies in the quality
of juvenile indigent defense representation by mandat-
ing that juvenile defenders receive additional juvenile-
specific training and improving the support and
supervision of such attorneys. 

9. The Commonwealth should provide the Committee
for Public Counsel Services with the funding necessary
to create a Juvenile Defender Division designed to fur-
ther improve juvenile indigent defense representation.
That Division should partner with the Committee’s
Private Counsel Division to, among other things, devel-
op an appropriate case management system, create
additional small juvenile defender offices similar to the
Suffolk County Youth Advocacy Project throughout the
Commonwealth and develop a juvenile-specific affirma-
tive advocacy and litigation unit with capacity to address
systemic concerns. 

We further recommend that the Commonwealth take the
steps necessary to comply with its obligation under the fed-
eral Juvenile Justice and Delinquency Prevention Act to
identify the reasons why youth of color are disproportion-
ately confined in Massachusetts detention and correction
facilities.  Specifically, we recommend the following:

10. The Commonwealth should fund a comprehen-
sive, in-depth study to determine the extent to which
the policing practices in public school systems and the
prosecution of youth for violating the terms of their
probation contribute to the overrepresentation of youth
of color in the juvenile justice system.  

11. The Legislature should adopt and the Governor
should approve a budget that requires local police
departments, sheriffs’ offices, the Office of the
Commissioner of Probation and District Attorney’s
Offices to collect, analyze and publicly report data on
juvenile arrests, the filing of applications for delin-
quency complaints, the detention of youth prior to
arraignment, charging decisions and the use of diver-
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sionary programs, disaggregated by race, ethnicity,
gender, age, home zip code and charge, as a precondi-
tion of receiving state funding. 

12. The Massachusetts Juvenile Court should use the
MassCourts system to collect, analyze and publicly
report data on the issuance of delinquency complaints,
the use of diversion programs, adjudication, disposition,
and pre- and post-adjudication probation violations, dis-
aggregated by race, ethnicity, gender, age and charge,
to determine the extent to which decisions made at
these points in the juvenile justice system influence the
disproportionate confinement of minority youth.  
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AAPPPPEENNDDIIXX AA
GLOSSARY OF TERMS

Adjudication: Judicial determination (judgment) as to whether a youth is responsible for the violation of
criminal law charged in a complaint or status offense charged in a petition. 

Alternatives to Detention: Community based programs that provide supervision to youth who have been
accused of criminal wrongdoing to ensure that they return to court and do not re-offend while at home
awaiting the adjudication of the charges against them.    

Arraignment: The youth’s first appearance in court, during which the justice ensures that he understands
his rights, the charge(s) against him, and the possible consequences.  The court may appoint counsel if
the youth cannot afford private counsel and conditions of release may be set pending the next appear-
ance in court.  

Bail: An amount of money or security posted for the release of a person against whom criminal charges
are pending, to guarantee his appearance in court. 

Bar Advocate: A private attorney who contracts with one of 11 regional bar advocacy programs adminis-
tered by the Committee for Public Council Services to represent indigent youth in CHINS or delinquency
proceedings. 

Child In Need Of Services (CHINS): A procedure whereby a petition is filed in the Juvenile Court alleging
that a youth is running away, truant, or failing to abide by house or school rules.  A youth who has been
adjudicated a CHINS may be placed under the supervision of the probation department or removed from
his home and placed in the care and custody of the Department of Social Services.

Commitment: A court order placing a youth in the physical custody of DYS until the age of 18 or 21.  A
committed youth resides in a DYS residential facility or may be released into the community on a “condi-
tional grant of liberty.”  A youth released on a “conditional grant of liberty” is expected to abide by cer-
tain conditions while released.  The violation of those conditions may result in a return to a DYS facility.
The parent of a committed youth retains legal custody.  
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Four Walls by Anonymous  



Behind these Gates by Adrian

This is a picture of me crying from the DYS Center window, 
missing my home. 

 



Dreaming and thinking by Janae  



Do You Have Any Time For Me? by Minotte

Time is running out for me and no one is paying attention!
There’s no open arms behind these gates

Only windows to look through
Only visions of fun



Sadness by Minotte

I’m sad because the world’s looking at me but can’t see me.
The worlds listening but can’t understand me.
But I am always keeping a close watch.



But Eyes To See Through by S., age 16



Complaint: A document filed in juvenile court alleging that a youth is a delinquent and asking
that the court assume jurisdiction over the youth or that an alleged delinquent be transferred to
criminal court for prosecution as an adult. 

Delinquent Act/Offense: A criminal act committed by a juvenile and over which the
Massachusetts Juvenile Court has jurisdiction. 

Detention: The holding in custody of a child charged with an offense pending resolution of the
charges against him or until the child or his family post bail. A child may be detained prior to, at
or after arraignment.  

Detention Facility: A facility in which a youth accused of committing a delinquent act may be
placed pending the outcome of his or her case.  A “secure” facility is characterized by locks on
the doors and other restrictive hardware designed to restrict the movement of the residents and
protect public safety. A “non-secure” facility provides structured residential care in a less
restrictive setting.  

Disposition: The sanction ordered following an adjudication of delinquency.  A disposition
is similar to a sentence in an adult court.  

Disproportionate Minority Confinement: Disproportionate minority confinement exists when
the proportion of youth detained or confined in secure detention facilities, secure correctional
facilities, jails, and lockups who are members of minority groups exceeds the proportion such
groups represent in the general population.

Diversion: The channeling of young people into programs as an alternative to processing their
cases through the juvenile court.  Such programs may include restitution; education; the per-
formance of community service; and/or the avoidance of situations that may lead to the commit-
ment of additional offense. Failure to meet the requirements of the program may result in full
prosecution of the case. Most diversion programs in Massachusetts accept only first-time
offenders charged with particular types of non-violent low-level crimes. 

Intake/Arrest: The taking of a youth into police custody for the purpose of charging him or her
with a delinquent act.

Juvenile: Any person who is at least 7 years of age and under the age of 17.  Youth who are 17
years of age and older and accused of criminal wrongdoing are prosecuted as adults.
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Juvenile Justice Advisory Committee (JJAC): A state advisory group authorized by the Juvenile Justice
and Delinquency Prevention Act to help coordinate juvenile justice and delinquency prevention efforts in
the Commonwealth. The JJAC, along with other experts, gives the Massachusetts Executive Office of
Public Safety and Security input in developing a statewide plan for identifying and offering guidance on
matters relating to delinquency prevention and overall child well-being. With federal grant money and
guided by issues raised in the statewide plan, the JJAC funds programs, projects, and activities that
implement the JJDP Act’s goals. In addition, the JJAC provides policy recommendations to the Governor
and state legislators on juvenile justice matters. 

Massachusetts Committee for Public Counsel Services (CPCS): A 15-member body appointed by the
Massachusetts Supreme Judicial Court to oversee the provision of legal representation to indigent per-
sons in criminal and civil court cases and administrative proceedings in which there is a right to counsel.

Massachusetts Department of Mental Health (DMH): The state agency responsible for assuring and pro-
viding access to services and supports to meet the mental health needs of Commonwealth residents of
all ages.  Among other things, DMH sets the standards for the operation of mental health facilities and
community residential programs and provides clinical, rehabilitative and supportive services for adults
with serious mental illness, and children and adolescents with serious mental illness or serious emo-
tional disturbance. 

Massachusetts Department of Social Services (DSS): The state agency responsible for protecting chil-
dren from abuse and neglect, providing services to youth and their families to strengthen the family unit,
and providing services to children who are the subject of CHINS petitions.  DSS also administers non-
secure detention facilities for pre-arraigned youth charged with status offenses and non-violent delin-
quent offenses.

Massachusetts Department of Youth Services (DYS): The Commonwealth’s juvenile justice agency.  DYS
is legislatively mandated to provide comprehensive and coordinated services, including physical and
mental health and social services, to youth committed by the juvenile court after an adjudication of delin-
quency.  DYS is also charged with responsibility for the care and custody of youth detained at or after
arraignment.

Massachusetts Executive Office of Public Safety and Security (EOPSS): The state agency that plans and
manages the Commonwealth’s public safety efforts by supporting, supervising and providing planning
and guidance to a variety of Massachusetts public safety agencies, boards and commissions, including
the JJAC.
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Massachusetts Juvenile Court: The Massachusetts Juvenile Court has jurisdiction over delin-
quency complaints; CHINS petitions alleging truancy, repeat school offender, runaway or stub-
born child; care and protection petitions filed on behalf of abused or neglected children;
adoption, guardianship, and termination of parental rights proceedings; and complaints against
adults for contributing to the delinquency of minors or failing to send children to school.  It is
divided into eleven divisions and each division has one or more courthouses.

Office of the Commissioner of Probation: The state agency that oversees the 105 departments
of the Massachusetts Probation Service, the Office of Community Corrections and the
Massachusetts Trial Court Community Service Program.  

Prosecution: The institution of legal proceedings against a person charged with violating the
criminal laws of the Commonwealth.

Status Offense: Offense committed by a child which would not be illegal if committed by an
adult, such as failing to attend school, violating curfew or running away.
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AAPPPPEENNDDIIXX BB
STATEWIDE ARREST, DETENTION
AND COMMITMENT TRENDS

I.  Juvenile Population

According to the United States Census Bureau, the number of young people who are 10 to 16
years of age has remained fairly constant over the last 5 years.  In 2000, there were 673,695
youth ages 10 to 16 and in 2006, 670,398 – a decrease of 0.4%. While Caucasians remained the
overwhelming majority, their numbers have decreased slightly and the number of youth of color
has increased slightly.  

Table 5. 85

Juvenile Population, Ages 10-16, By Race

2000 2006

Caucasian 78.1% 76.2%

African-American 7.6% 8.0%

Latino 9.5% 11.1%

Asian 4.2% 4.7%
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II.  Arrests

According to data gathered by the Federal Bureau of Investigation from Massachusetts police
departments, the estimated number of juvenile arrests peaked in 2001, declined during 2002,
2003 and 2004, and rose in 2005 and 2006.

Table 6. 86

Estimated Number Of Juvenile Arrests

These numbers are considered estimates because they do not reflect data from all of
Massachusetts’ 351 local police departments.  Local police departments are not required to pro-
vide data to the FBI and each year approximately 20% of Massachusetts’ police departments do
not, usually claiming that they do not have the staff necessary to compile the data.  Police
departments in Boston, Cambridge, Chester, Fall River, Lawrence, Lee, Lynn, Malden, Medford,
New Bedford, Pittsfield, Somerville, Taunton, and Wareham are among those that have failed to
report data.87

2000 2001 2002 2003 2004 2005 2006 2007

Violent 2,295 2,273 2,098 1,290 1,314 1,329 2,072 n/a

Property 3,508 3,840 3,478 2,457 2,475 2,545 2,872 n/a

Total 17,819 19,765 17,395 14,694 14,460 14,841 17,862 n/a

# of reporting 261 270 239 278 278 298 301 n/a
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III.  Detention Admissions

The number of children detained by the Commonwealth in secure facilities does not rise and fall
at the same rate as arrests.  Although the estimated number of juvenile arrests peaked in 2001
and then began to fall rapidly, the number of total detention admissions youth peaked one year
later in 2002 and the number of new detention admissions peaked 2 years later in 2003.

A child is considered a “new detention admission” if he has not been previously adjudicated
delinquent and committed to DYS.  “Total detention admissions” refers to all detained children
including those who had been previously committed.88 

Table 7. 89

DYS Detention Admissions

As Table 8 illustrates, the number of Latino and African American youth detained has not
declined to the same extent as the number of Caucasian youth detained.  In 2007, for example,
there were 31% fewer Caucasian youth detained than in 2000, but 4% more African American
children detained. 

2000 2001 2002 2003 2004 2005 2006 2007

New    
Detention 
Admissions

5387 5273 5262 5562 5190 4988 4827 4345

Total  
Detention 
Admissions

6073 5706 6824 6408 5940 5714 5438 4915
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Table 8.90

Number Of Caucasian, Latino And African American Youth Detained  
DYS Total Detention Admissions
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IV.  Commitments

Unlike the number of detained youth, the number of children committed decreased as estimat-
ed arrest rates decreased.  DYS’s committed case load peaked in 2002 and has fallen every sub-
sequent year.  New commitments peaked in 2001, the same year estimated arrests peaked and
then decreased until 2005, rising slightly in 2006.

A child is considered a “new commitment” if he has never been committed to DYS because of a
prior adjudication of delinquency.  “Total commitments” represents all youth committed to DYS
including those previously committed.91

Table 9. 92

DYS Commitment Statistics

Although the number of Caucasian total commitments decreased by 47% between 2000 and
2006, the number of African American total commitments decreased by only 16%.93

2000 2001 2002 2003 2004 2005 2006 2007

DYS  Committed  
Caseload

3151 3261 3278 3132 2943 2595 2341 2091

Total
Commitments

1669 1668 1618 1473 1316 1211 1113 1071

New
Commitments

1355 1348 1298 1207 1007 933 950 840
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Table 10.94

Number Of Caucasian, Latino and African American Youth Committed
DYS Total Commitments
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AAPPPPEENNDDIIXX CC

Table 11. 95

Rate Of Secure Detention By State Per 100,000 Juveniles - 2003
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State No. of Youth per 100,000
1.  Rhode Island 5
2.  New Hampshire 20
3.  North Dakota 25
4.  Arkansas 30
5.  Maine 33
6.  Mississippi 33
7.  Montana 37
8.  Tennessee 38
9.  Vermont 43
10. Minnesota 47
11. New York 48
12. Connecticut 49
13. Kentucky 50
14. North Carolina 57
15. Utah 56
16. Illinois 56
17. Wisconsin 58
18. Missouri 59
19. Michigan 63
20. Hawaii 63
21. Oregon 63
22. Washington 63
23. Iowa 63
24. Idaho 65
25. Pennsylvania 67
26. Texas 73

State No. of Youth per 100,000
27. Oklahoma 74
28. Maryland 75
29. Alabama 76
30. Kansas 78
31. New Mexico 83
32. West Virginia 83
33. Massachusetts 84
34. Georgia 84
35. Ohio 93
36. Florida 94
37. Wyoming 97
38. Colorado 99
39. Indiana 98
40. New Jersey 100
41. Virginia 110
42. South Carolina 110
43. Nebraska 111
44. South Dakota 117
45. Arizona 124
46. California 128
47. Louisiana 136
48. Nevada 157
49. Alaska 158
50. Delaware 187
51. District of Columbia 381



Table 12. 96

Rate Of Secure Detention By State Per 100,000 Juveniles - 2003
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State No. of Youth per 100,000

1.  Vermont 30
2.  Hawaii 63
3.  New Jersey 98
4.  Maryland 106
5.  North Carolina 109
6.  Maine 116
7.  Mississippi 118
8.  New Hampshire 127
9.  Massachusetts 129
10. Kentucky 131
11. Arizona 144
12. Illinois 151
13. Georgia 155
14. Connecticut 161
15. Washington 170
16. New Mexico 175
17. Delaware 177
18. Virginia 178
19. Missouri 185
20. Tennessee 185
21. West Virginia 185
22. Arkansas 186
23. Michigan 191
24. Oklahoma 190
25. Montana 200
26. Nevada 204

State No. of Youth per 100,000
27. Alaska 208

28. Minnesota 208

29. Wisconsin 216

30. Nebraska 220

31. Idaho 222

32. New York 223

33. Ohio 224

34. Pennsylvania 224

35. District of Columbia 230

36. Iowa 232

37. South Carolina 236

38. Texas 243

39. Colorado 244

40. Louisiana 246

41. Utah 251

42. Oregon 250

43. Kansas 255

44. California 263

45. Alabama 267

46. Rhode Island 284

47. Indiana 313

48. North Dakota 317

49. Florida 352

50. South Dakota 444

51. Wyoming 509



AAPPPPEENNDDIIXX DD
DETENTION AND COMMITMENT DATA BY DIVISION
OF THE MASSACHUSETTS JUVENILE COURT

There are eleven divisions of the Massachusetts Juvenile Court, each of which meets in 3 or
more courthouses within its jurisdictional area.  

Table 13. 97

Divisions Of The Massachusetts Juvenile Court

Juvenile Court Division Location of Courthouses

Barnstable, Dukes and Nantucket    
Counties

Barnstable, Plymouth, Orleans, Falmouth,   
Edgartown and Nantucket

Berkshire County Pittsfield, North Adams and Great 
Barrington

Bristol County Fall River, New Bedford, Taunton and 
Attleboro

Essex County Lawrence, Lynn, Salem and Newburyport

Franklin and Hampshire Counties Northampton, Ware, Greenfield and Orange

Hampden County Springfield, Holyoke and Palmer

Middlesex County Cambridge, Framingham, Lowell and 
Waltham

Norfolk County Dedham, Quincy and Stoughton

Plymouth County Brockton, Wareham and Hingham

Suffolk County Boston, Chelsea, Dorchester and West   
Roxbury

Worcester County Worcester, Dudley, Fitchburg, Milford and   
Leominster
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In 2006, the Worcester County Division had the highest rate of detention.  One thousand seven
hundred seventy two youth under the age of 17 were the subject of delinquency complaints filed
with the Worcester County Division.  Eight hundred fifteen youth under the age of 17 were
securely detained by the Worcester County Division.   Although a greater number of children
were the subject of delinquency complaints filed in each of the Suffolk County, Essex County and
Middlesex County Divisions, a smaller percentage of those children were ordered securely
detained.  

Table 14. 98

Number Of Youth Against Whom Delinquency Complaints Were Filed By Juvenile
Court Division – 2006
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Table 15.99

Number Of Securely Detained Youth Under The Age of 17 As A Percentage Of Youth
Against Whom Delinquency Complaints Were Filed 
By Juvenile Court Division -2006

During the same year, the Worcester County Division also detained the greatest percentage of
youth charged with misdemeanors and low-level felonies (e.g., offenses categorized by DYS as
ones and twos on its offense grid).  
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Table 16. 100

Percentage Of Securely Detained Youth Under The Age Of 17 Who Were Charged
with Misdemeanors Or Low-Level Felonies by Juvenile Court Division - 2006

In addition, the Worcester County Division committed children at a greater rate than other divi-
sions.  In 2006, it committed 150 youth under the age of 17 years of age, or 8% of 1772, the num-
ber of youth against whom delinquency complaints were filed in the Worcester County Division.
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Table 17.101

Number Of Committed Youth  Under The Age Of 17 As A Percentage of Children
Against Whom Delinquency Complaints Were Filed 
By Juvenile Court Division -2006

The Suffolk and Hampden County Divisions detained the greatest percentage of youth of color.
In 2006, 86% of all youth detained by the Suffolk County Division were youth of color.   Seventy-
five percent of all youth detained by the Hampden County Division were youth of color. 

Although every Division detained a significantly greater percentage of youth of color under the
age of 17 than resided within the county over which it had jurisdiction, that disparity was great-
est in the Plymouth County Division.  Youth of color between the ages of 10 and 17 years of age
accounted for 16% of the adolescents residing within the jurisdiction of the Division, but 56% of
the youth detained by the Division.  The Suffolk and Worcester County Divisions had the small-
est disparity. 
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Table 18. 102

Securely Detained Youth Under The Age Of 17 Who Were Youth Of Color vs.
Estimated Percentage Of Youth Ages 10 To 16 Years Residing In County Who Were
Youth Of Color - 2006 

The charts below compare the percentage of youth detained by each Juvenile Court Division who
are youth of color with the percentage of youth committed by the same Division who are youth
of color and the percentage of youth residing within the jurisdiction of that Division who are
youth of color.   Thus, for example, even though African Americans account for only 11% of the
adolescent population of Hamden County, they account for 27% of all youth ordered detained by
the Hampden County Division of the Juvenile Court and 32% of all youth committed by the
Division. 
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Tables 19-28. 103

Estimated Adolescent Population Of County Over Which Juvenile Court Division Has
Jurisdiction vs. Juvenile Court Division’s Total Detention Admissions And Total
Commitments, Youth 10 to 16, by Race and Ethnicity - 2006
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Bristol County Division Of Juvenile Court

Essex County Division Of Juvenile Court
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Hampden County Division Of Juvenile Court

Middlesex County Division Of Juvenile Court
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Norfolk County Division Of Juvenile Court

Plymouth County Division Of Juvenile Court
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Suffolk County Division Of Juvenile Court

Worcester County Division Of Juvenile Court
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