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RE: ThePrimary Source
Dear President Bacow and Dean Glaser:

| am writing to suppot the appeal of the student journd, The Primary Source, and ask
tha you reverse theruling of the Committee on Student Life (CSL) tha thejournd violated the
school® harassment code  Theruling poses a seriousthreat to freedom of speech and academic
freedomwhich are f transcendent value to al of usE. [thusrequiring the vigilant protection
of conditutiond freedoms [which are] nowhere more vital than in thecommunity of American
schools.O Keyishian v. Board of Regents, 385U.S. 589,603 (1967).

The CSL foundtha thejournd violated the university@ harassment policy by publishing
two pieces. a December 2006mock carol, GD Come All Ye Black Folk,Oand an April 2007
mock ad that was harshly critical of theMudim religion. As aresult of these findings the CSL
has imposed a requirement that from now on, Gill materials published in The Primary Source
(whether characterized as satirical or otherwise) mud beattributed to named author(s) or
contributor(s).O In addition, the CSL has called onthe student government to condder the
behavior of student groupsin making its decisionsin thefuture aboutrecognition and funding.

While the ACLU of Massachusetts does not condoneor agree with theviews expressed
in those two publications the offensveness of the speech does not turn it into prohibited
harassment within the meaning of the university@ policies. We bdieve that distinguishing
between offensve speech and specifically targeted harassment which risesto thelevel of
interfering with another student@® right to obtain an education is crudal to respecting the dud
interests in equdity in education and freedom of speech. TuftsCharassment policy makes that
important distinction, yet the CSL has interpreted the university@ harassment policy much too
broadly and we ask youto reverse this error.
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The Committee on Student Life has construed university policy on harassment too broadly.

The Committee interpretation and application of TuftsGpolicy againgt harassment is
incongstent with both TuftsOwritten harassment policy and recent public statements by Tufts
leaders, induding President Bacow.

TheHarassment Policy in the Pachyderm student handbookprovides an appropriate
focuson condud which interferes with theright of an individud student to equdity in obtaining
an eduction. It provides, asit should, tha members of the community Ghould beable to live,
study, and participae in university life as equds.OPachyderm at 124. It prohibits (h]arassment
or discriminaion againg individuals onthebasis of race, religion, gende identity/expression,
ethnic or naiond origin, gender, sexud orientation, disability, age, or genetics EO Id. (emphasis
supplied).

Other equdly important policies set forth in the Pachyderm emphasize the University®
recognition of the need for freedom of speech and academic freedomin theenvironment of a
pog-seconday educationd inditution. The Orufts University Policy on Political Activities,Ofor
example, states: Orhe university is committed to free and open discussion of ideas and opinionsO
Pachydermat 137. TheTufts University pdicy on GBatherings Demondrations and
DisturbancesOstates that Orufts bdieves free inquiry and expression are indspenssblein
attaining the gods of the university. Toward this end, Tufts encourages members of the
university community to develop theability to exercise critica judgment, and suppotstherights
of individuds to express their views and opinionsO Pachyderm at 142 Thehandbookfurther
states that: Orufts is an open campuscommitted to the free exchangeof idess. It isinevitable
that some programs and speakers will be offendve to some members of thecommunity.O 1d. at
1432

2 The 103 edition of the Pachyderm contains a message from the Dean of Student
Affairs, Bruce Reitman, tha the diverse members of the Tufts community:

Quill not always agree with oneanotherE . [and] [i]t is almogt certain that at times each
of uswill feel woundel or hurt by something tha another has said or done No rules can
prevent this. We would not be an interesting campusif we all hdd similar opinionsabout
everything Bor if we were notwilling to engagein convesation with otherswhos views
we find hard to undestand.

Y ou should anticipae stimulating and sometimes controversia dialogueaboutissues
important to you. Youshould aso anticipate tha you may be shodked when another
student voices an opinion radically different fromyours. We should cherish the
oppotunity to belearningin aplace where controversia expressionis embraced.O

Pachydemat 9
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Despite these important statements of university policy on freedom of speech, the CSL
decision gives only a passing acknowedgament to these prindples. Ingead, the CSL decision
interprets the harassment policy so broadly as to punish speech which may be offensve and
hurtful to thefeelingsand sengbilities of entire groupsba sweeping view of prohibited
harassment tha would do seriousdamage to the concept of the university as a place for vigorous
debate and dissent.

While individuds have arightto equd treatment and eductiond oppotunity without
invidiousdiscriminaion based on such thingsasrace or religion, tha right does notindudea
rightfor groupsof people Bdefined, e.g., by ther race, religion or naiond origin, to befree
from expoaure to offengve or hurtful opinionsof others. The conaept of groupdefamation or
grouplibd haslongbeen discredited by U.S. courts. See American Booksellers Assn. v. Hudnut
771F.2d 323,331n.3 (7" Cir.1985)(Beauhamais grouplibd rulingnolonge goodlaw); Collin
v. Snith, 578F.2d 1197,1205(7™" Cir. 1978 (same). Invaiably, campusharassment codes
which attempt to limit speech in thisway are fourd to beimpermissibly vagueand ovebroad,
creating a chilling effect on expression on campus

The TuftsCharassment policy alignswith these court holdingsby adoping a narrower
definition of harassment as applying to individuds and as expression or behavior Qhat
conditutes a threat, intimidation, psychological attack, or physcal assault.OPachyderm at 124.
In contrast, the decision of the CSL adopts a more sweeping definition of harassment than the
Tufts policy, findng tha the codeis violated when members of groupsreact to offensve speech
by feeling Gidicule and embarassmentOand not raluedOor Gespected OCSL decision at 3.

AlthoughTuftsis a private university, we believe tha Tufts student and faculty deserve
the same degree of academic freedomas thar counterparts at public universities enjoy. We thus
urgeyou to adhere to the narrow meaning of prohibited harassment and abide by the university3
own policies on and public commitment to freedom of speech as the cornestoneof academic
freedom

The sanction imposed on The Primary Source, prohibiting it from publishing any
anonymous articles, violates basic principles of freedom of speech.

The CSA ordered a GConsequenceObased on its finding that The Primary Source had
violated the harassment policy: GFrom now on, all material published in The Primary Source
(whether characterized as satirical or otherwise) mud beattributed to named author(s) or
contributor(s).O

This punishment runsafou of the protection unde the First Amendment that has been
accorded by the U.S. Supreme Court to anonynous speech.

Despite readers curiodty and the public'sinterest in identifying the creator of a work of
art, an author geneaadly isfree to decidewheher or notto disclose his or her trueidentity.
Thedecisonin favor of anonymty may bemotivated by fear of econonic or officia
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retaliation, by congern aboutsoda odracism, or merely by adesire to preserve as much
of ong3 privacy as posible E Accordingly, an author® decision to remain anonynous
like other decisionsconcerning omissionsor additionsto the content of apublication,is
an aspect of thefreedom of speech protected by the First Amendment.

Mclntyre v. Ohio ElectionsCommission, 514U.S. 334,341-342(1993. Inlightof these )
important prindples undelying the First Amendment, we urgeyou to rescind the GConsequenceO
imposed by the CSL.

Alternatives to censorship

In contrast to the censorship inherent in the CSL decision, the approach set forth in
President Bacow@ Viewpoints article, entitled Oslam and The Primary Source,O(published in
the Tufts Daily, April 24,2007)follows Tufts policy on both harassment and freedom of speech.
Thearticle explicitly states your disagreement with calls for censure or othe punishment of The
Primary Source. Indeed, tha approach was recently praised by New Y ork City Mayor Micheedl
Bloonberg at TuftsOgraduaion, althoughhe appaently had not been informed of the CSL
ruling. http//www.tufts.eduhome/feature/?p=commencement2007&p4=4

Your April 24 Viewpoint article set agoodexample of therights and obligaionsof the
leadership of a university to speak outcritically aboutviews with which it disagrees. You
provided suggestionsto the Tufts Community aboutappropriate ways to respondto obnoxibusor
offendve speech, induding ignaing thejoumd, publishing articles or letters to the editor, and
confronting the editors of the publcation and asking them to defend the opinionsexpressed in it
Qlirectly and persondly.O

Members of the broader Tufts community acted consstently with that advice and have
donethese things sometimes quite eloquently. For example, Elisa Robinson, parent of a Tufts
student, published another Viewpoint on Januay 22, 2006in respon to the GChristmas Carol.O
Robinson@article did not pull any pundes, describing The Primary Source piece as an example
of a Qacist tirade]].O Few would suggest tha her hested languayeisingppropriate onacollege
campusand, inded, her criticism of The Primary Souice was the kind of vigorousrespons that
iscaled for.

Other respongsinduded acall by the TCU Senate for aforum onjoumdistic integrity
Qo promote dialogueon responsble joumdism, [but] notto involve itself in censorship of any
form.O Tufts Daily, February 1,2007. Andin March, there was a meeting of members of the
campusmedia with professiond joumdists to discuss therights and responsbilities of the
student press. Semester in Review, Tufts Daily, April 30, 2007.

All of these actionsand other Viewpoints published in the Tufts Daily provided students
and other members of thecommunity with ideas and information from which they could learn
and evaluae wha had appeared in thePrimary Source. Such exchanges embodythediscussion
and debae from which students learn how to evaluate and think for themselves. Such a
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marketplace of ideas exposes students to viewpoints tha may need to be confronted and
discredited, not hidden, which would betheresult from censorship and punishment of disfavored
speech.

Freedom of expression, even for hateful ideas, is paramount in a university setting, whether
public or private.

A Federal court, in finding a speech codein a publc university unangitutiond, relied in
pat on an example of defense of free speech in the private university setting which isindrucive
here.

In 1986,a sophonore at Y ale was put on probaion for two years by a University
disciplineboad for disseminaing a maliciousflier intended to ridicule the homosexud
community. Theboad eventudly reversed the sanction, but only after a second hearing
was hdd at which the student was represented by historian C. Vann Woodward, author of
the University@ 1975report on free speech. New York Times, Oct. 15, 1986 at A27.
That report conduded that Greedom of expression is a paramountvalue, more important
then civility or rationdity.ONew York Times, Sept. 22,1986,at B4. Writing aboutthe
case, Professor Woodwerd ob<erved:

It smply seems unndural to make afuss abouttherights of a
speaker who offendsthemoral or political convictions
passionaely hdd by amgority. Thefar more natural impulseisto
stop thenongense, shutit up, punish it Banything but defendit.
But to giverein to tha indinaionwould beto make the mgjority
thearbiters of truth for al. Furthermore, it would putthe
universities into the busness of censorship. New York Times, Oct.
15,1986 A27.

Doev University of Michigan 721F. Supp.852,867-868 (E.D. Mich. 1989)

Professor Woodwerd® comments were influential at Yae. The QVoodward ReportOon
freedomof expressionin academiais consgdered amodd for colleges and universities,
emphasizing Qhe specia responsbility for auniversity community to uphold its membersCrights
to Ghink the unthinkable, discuss the unmentionable, and chadlengetheunchdlengesble,Oeven in
theface of wordsand acts tha members find abhorent.O Dean Peter Salovey, editorial, Yale
Daily News, Januay 29,2007 (available at
http://www.yale.edulyal ecollege' students/administration/doasments/speech.html#woodward).

Not only was Professor Woodwerd a defende of freedom of speech, but hiswork asa
historian was tremendousy important in undestanding and fighting againg racism. His example
should inform the responge of Tufts leadership in regard to the application of its policies on
harassment and academic freedom
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We undestand that Dean Glaser has before him The Primary Souce® appedl of the
ruling of the Committee on Student Life. That appeal isfocused on dueprocess concerns
because the university@ procedures appear to rule out consderation of subdantive matters
addressed bdow. To limit an appeal inthisway isitself adenia of dueprocessandis
ingopropriate where seriousissues are raised tha the CSL decisionis at oddswith university
policies on freedomof speech. We urgeyou to reverse the Committee@ decision, reiterate
TuftsOcommitment to academic freedom, and continueto spesk out as auniversity agans
intolerance, bigotry, and discourse lacking in thethoughtulness appropriate to a university
community.

Sincerely,

Sarah Wunsh

CC: Barbara Grossman, Chair, CSL (by email: barbara.grossman@tufts.edu)
The Primary Source




